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Coombe Garmeot Co. vs. Albert Morris, et. al. 

lojuaction— Striking emploj'es. 

An injunction will be granted to restrain striking employes from in- 
terfering with persona who desire to work. 

Rule to coDtiaue preliminary iDJanctiOD. 
No. 1, Nov. T. 1911. 

C. E. Berber, G. F. Brumm and M. M. Burke, for rule. 

R. H. Koch and J. O. Ulrich, Contra. 
Brumm, J. December 28, 1911. 

This case came on to be heard on bill and evidence taken 
before the court asking for a preliminary injunction to re- 
strain the defendants, et. al., from in any way or manner in- 
terfering with the employes of the plaintiff and with any 
person or persons who may hereafter offer or desire U> enter 
its employ, by the use of threata, intimidation, personal vio- 
lence, opprobrious epithets, ridicule, or other unlawful means 
calculated or intended to induce any such person or persona 
to leave the employment of the plaintiff, and also from call- 
ing opprobrious names or epithets to persons passing along 
the streets or going to or from the works of the plaintiff and 
who are in the employ or about to enter the employ of the 
said plaintiff, or any member or members of the families of 
such persons, &c. 

The testimony of plaintiff was heard on November 20, 
1911, and showed inter alia, "That on the 1st. day of Janu- 
ary 1911, the plaintiff employed about two hundred and 
seventy-five bands or operatives at the mill at Minersville. 
That on the 25th. of February following, twenty-five of 
these employes stopped work. The other two hundred and 
fifty remained at work for a few days unmolested. Those 
refusing to work then tried to pursuade those at work 
to stop at home, but they were unable to do so. The mill, 
however, kept on working until April 10, 1911, when Con. 
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2 CooMBE Garment Co. vs. Albert Morris, ex. al. 

Foley called a political mass meeting at which he urged 
forced resistance against the working girls. 

On the morning of April 11th. the town was picketed 
with about five hundred people, whereby they prevented the 
employes from entering the factory by threats and person- 
al violence. They caught hold of and assaulted some of the 
employes so that they were afraid to go into th« factory 
to work. There were about twenty of the employes who 
managed to get through the crowd and force their way into 
the factory. Others were kept from entering the factory 
by manual resistcnce. When tbete twenty left work after 
quitting time they were intercepted and surounded by from 
three to five hundred people who were Raiting for them to 
come out. The mill was then shut down for over Ave months. 
On the fifth day of September following, the plaintiff again 
attempted to operate the mill, when the employes were 
drummed with disbpans, buckets, kettles, horse-bells, &c. 
and annoyed in every possible manner on the road to their 
homes. They were intimidated in this way for several nights. 
There were about four hundred that followed them. They . 
congregated around the factory. They hooted them, called 
them scabs and drummed them to their homes. On the second 
evening, there were over a thousand people there withlo one 
squara surrounding the mill. They did the same thing as 
on the preceding evening with sleigh bells, noise making in- 
struments, such as horns, &c., calling them scabs. Hundreds 
of them were foreigners. Paul Shellakas was playing the 
accordion following up right behind the girls, some of them 
to their homes a mile or more out of town. He was notone 
of plaintiff's employes. 

The rate of wages paid by plaintiff was in excess of 
those paid by any person in the United States making the 
same class and character of garments. The defendants were 
financially irresponsible, and no damage could be recovered 
from them for the destruction or injury of property. The 
factory had previously worked for twelve years. The parties 
surrounding the mill were in a very threatening attitude. 
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CooMBE Garment Co. vs. Albert Morris, et. at,. 8 

The twenty-five girls who refused to work had befin paid 
from $2 to $2.50 a day. The reason the twenty-ffve left work 
was because they were notified by plaintiff that he was com- 
pelled to make a reduction in their wages because of the fait 
in the price of their commodity. They refused to accept any 
reduction. The employer offered to pay the expense of any 
representative busines'^ people to investigate the conditions 
of the market throughout the United States, ami would pay 
as high wages as any factory in the country paid. 
This offer was ignored. 
- The business men of Minersville called a meeting and 
requested the manager, Mr. Coombe, to meet the employes 
with them, which he did, at which meeting he offered to com- 
promise by paying half the amount in dispute which they 
declined to accept. Mr. Coombe then offered to arbitrate 
which they also refused to do. 

These employes are not members of any labor organ- 
ization. There were no others who were not employes that 
attempted to take the places of those who refused to work. 
They were only the regular employees of the plaintiff who 
wanted todotheirown work and who were prevented from 
doing so by the defendants and the mob. At one time, there 
wereover two thousand in the mob, several hundred of whom 
were from surrounding places outside of town. Many of the 
mob were of different tongues and different nationalities. 
There was no committee or persons to represent any labor 
organization who waited upon employers in the interest of the 
defendants or their associates. The employer was ready at 
all times to meet and confer with any such committee. 

Atone time, the crowd rushed to interfere with the un- 
loading of the automobile at the factory, threw stones at it, 
and were going to upset it but were stopped by one of the 
police officers. 

Foley in bis speech deaoiinced the manager, called him 
a robber, a jew, blood squeezer, pot wrastler, said 'Girls, he 
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4 CooMBE Garment Co. vs. Albert Morris, et. au 

would squeeze your life-blood out, and if necessary he would 
ruin your character if he could,' and spoke of the family of 
the manager, told the girls not to go to work and use every 
means that was possible to throw out pickets and not to al- 
low anybody to go into the factory if it were possible to stop 
them. He threatened to ruin Mr. Coombe, and said that 
be would drive him out of the town a pauper. 

One girl was struck with a tin-pan, and the police push- 
ed hock the person who struck the blow. There were sev- 
eral hundred in the crowd at that time. This girl went into 
the house of a friend and was afraid to go home, which was 
about a mile out of town, until about o'clock, after the 
crowd was dispersed when her brother uame down to help 
her home. The third night there wern several hundred per- 
sons waiting for one of the girts outside of the borough line, 
and she had to turn back and stay in town all night. She 
boarded in town for three weeks; did not go home because 
the mob was waiting for them on the outskirts of town for 
the purpose of drumming them. 

There was never a meeting of the employes to pass 
appn the question of a strike. The question was never put 
to them. There was never any meeting held to which the 
employers were invited for the purpose of passing upon this 
question, but the defendants simply stopped the rest from 
working by brute force with the assistance of a mob not in 
way identified with or interested as employes. 

Three of the girls called for protection from the police 
who went with them to Cass Township, while a hundred or 
more of them followed them up with bass-drum, cymbals, 
butcher horns, & calling them scabs until they got to 
their homes. When the policeman made an arrest of 
one of the mob, as he was taking him to the justice, they 
followed him and threatened to take the prisioner from 
his. One of the girls was struck with horse bells. Revol- 
vers were fired while drumming them near their homes in 
Oass Township. These girls had worked at the mill from 
six to twelve years, and never had any trouble. Uorns were 
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CooHBE Garment Co. vs. Albert Morris, bt. al. 5 

blown right iDto the ears of the girls. Oae man said 'Blow 
hell out of them." 

Foley told them not to compromise or arbitrate, but 
they should only say ten cents, tea cents. The girls who 
struck wore Soci&list buttons, and the meeting was called as 
a Socialist political meeting. 

Several of the girls living at Llewellyn, two miles from 
the mill, were insulted oa their way home by rutftians in the 
railroad car who called them vile names, reflected on their 
character and used unmentionable language. 

There was ao conflct between the employer and the 
two hundred and seventy-five employes, no complaint of 
unfair treatment, bad faith, working hours of amount of 
wages, except the specific complaint of the twenty five em- 
ployes who were the highest paid operatives in the mill, 
and who were unwilling to adjust any difference between 
them and the employer; were unwilling to enter into any 
investigation as to the facts and conditions prevailing and 
refusing to submit the matters in dispute to disinterested 
arbitrators, though requested so to do by the citizens and 
business men of the town but insisted on forcing their de- 
mands against their employer, and by threats, intimidation 
and violence, forced their co- laborers to cease work. 

Here we have an example of the most brutish attempt 
on the part of a small minority of malcontents to drive a 
majority of ten times their number of their co-employes 
into submission by mob violence, without consultation or 
notice bo them. This is not only against the law and common 
decency, but if permitted would be a severe blow to the 
rights of labor. Their action was not the work of any labor 
union, was not in violation of any Laborcompact, understand- 
ing or combination. There were no professional scabs, hired 
strikebreakers or outsiders seeking the jobs or places of any 
of the parties to the controvery. If there were any so-called 
scabs in this transaction, they were among the mob that 
was attempting to deprive the operatives of their rights as 
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6 CooMBE Garment Go. vs. Albert Morris, et. at^ 

working girls. Yet these outrages were committed against 
working girls under the false pretext of protecting the rights 
of lalsor. 

According to the evidence which stands uncontra- 
dicted, this was an attempt of twenty-five girls, under 
the advice and pursuaslon of an irresponsible mischief 
maker by the aid of a mob, to coerce two hundred 
and fifty employes and prevent them from working at their 
usual employment against their will and without their con- 
sent and without asking them to meet for the purpose of con- 
sulation or to ascertain their wi^h in the matter. All offers 
for adjustment were repudiated. No principles of political 
or social economy or questions of the rights of organized 
labor were involved. 

The only way to account for these crimes is upon the 
theory that the perpetrators were goaded to these extreme 
measures by Foley who was in no way personally interested, 
who had nothing to lose and nothing to gain but cheap 
notoriety, wherefore he issued a call under the cloak of a 
political meeting at which he indulged in pergonal abuse and 
threats of violence and incited this promiscuous and uncon- 
trollable mob to rioting. For this he should be criminally 
indicted by the next grand jury. 

Now, this 28th day of December, A. D. 1911, it is ordered, 
directed and decreed that the prelimnary injunction issued 
in thi& case shall be continued until final hearing. 
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Ill re Columbia Brewing Co. 

Liquor liceuse — Chauge — Rule to revoke. 
Upon arule to revoke a brewer's license because the brewer is pecun- 
iarily interested in a wholesale license, the evidence must show the in- 
terest alleged. 

Q. S. January Sess. 19J1. 

K. A. Freiler, for rule. 

M. M. Burke, Contia, 
Eechtel, J. Jau. 1, 1912. 

This case came before us on a petition of Frank Kernozisky, 
. alleging that he is at present the owner of au agent's license for 
the Columbia Brewing Company, located at No. 112,'> llast Pine 
Street, in the Borough of Mahanoy City, which he recently pur- 
chased from the Columbia Brewing Company; that at the time 
of hia purchasing said liceuse, he was iifformed by oSicers of the 
said brewing company that said license was a regular wholesale 
license, and that he was permitted to conduct the regular bus- 
iness of a wholesaler, and, in addition thereto, bottle; that said 
statements to him made were untrue and a fraud upon him, and 
an attempt on the part of the said brewing company and itssub- 
sidiary corporations to engage in the illej^al sale of liquor; and 
that, in addition to the above, the Columbia Brewing Company 
is pecuniarily interested in the said liceuse. 

To this petition an answer wa^ filed by the Columbia Brew- 
ing Company, alleging inter alia, that said petitioner, Frank 
Kernozisky, does not hold an agent's license for said company, 
but that said petitioner does hold a wholesale license, duly tran- 
fcrred upon him, upon his application, by the Court, for the 
said premises; and denies that it is pecuniarily interested in the 
profits of the said business. 

Upon this petition and answer a hearing was had, at which 
time it was shown that a wholesale liceuse was granted to Matt 
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Earparitis, at No. 1226 Ii}ast Pioe Street, in the borough of 
Mahanoy City, for the sale of the product of the Udiod Brewing 
Company, and for that purpose only. The application for the 
renewal of this license, filed to January Term, 1908, is missing, 
as is also the evidence taken at the hearing of the Court for the 
granting of licenses at that term; for which reason weareuuable 
to determine what the character of license was that was granted 
at that time; but the Treasurer's book for that year shows that 
the license issued was a wholesale license, with permission to 
bottle, the sum of two hundred and fifty dollars being paid there- 
for. 

The next petition is that of Andrew Zukofeky, for the trans- 
fer of the "wholesale bottler's license" granted to Matt Karpa- 
ritis, and to take the same to 'So. 1126 Elast Pine Street, Maha- 
noy City, the present location of this license, which was filed 
April 16, 1908, and duly granted by the Court June 16th. of 
the same year. From that time until the present, the records 
show that this license has been granted as a wholesale, or whole- 
sale bottler^ license, at each recurring term of court. It has 
also been shown that during the period elapsing between the 
first granting of this license and the transfer of the same, as 
hereinbefore set forth, to Adrew Zuko&ky, the brewery of the 
Union Brewing Company was totally destroyed hy fire, and the 
said company has not been engaged in business since that time. 

At the time of this transfer, the Mutual Realty Company, 
which is now the owner of the premises, had not acquired title 
to the same, and had no interest whatever in the license or the 
premises that were licensed. 

In view of the focts hereinbefore set forth, relative to the 
transfer of the license, the payment of the fee for a wholesale 
and bottler's license, the granting of the license as a wholesale 
license since 1908, and the burning down of the brewery of the 
Union Brewing Company, whose agency license it was; and also 
in view of the well known doctrine of law, that that is presumed 
to have been done which should have been done, we feel that it 
is but £ur for us to presume that this license was changed, at 
the January Term, 1908, from an agency license for the Union 
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Brewing Company, tu a wholesale license. If, however, this 
was accomplished as the result of a fraud iipou this court 
(of which there is not a word of evidence), we do not see how 
the Columbia Brewing Company could be held responsible 
for that fraud, they being entire strangers to the whole 
transaction and having no interest therein. 

We are not convinced that there is sufficient evidence 
here to show that the Columbia Brewing Company is pecun- 
iarily interested in the profits of th« business carried on at 
this place. While it is true that the present applicant ex- 
hibits a receipt from the Columbia Brewing Company for 
payment of some six hundred dollars, this is satisfactorily 
explained by the party giving the receipt, as having been 
paid for advances which had been made to the prior tenant 
who occupied these premises, and from whom this applicant 
purchased the license, the license having t>een taken by them 
for the purpose of protecting the moneys which they bad 
advanced to previous owners of this property. 

It seems to us that this rule places the petitioner in a 
very peculiar position, as he is at present the holder of a 
wholesale license granted by this court, thevalidity of which 
has been questioned by no one stive bimself and he now asks 
the court to And that this license which he holds is a fraud 
upon the Court, and, for that reason, to take away the li- 
cense of the Columbia Brewing Company. We think to 
state this proposition is to answer it. 

And now, January 1, 1912, the rule heretofore granted 
in this case is hereby dismissed at thecostsof the petitioner. 
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Horbert vs. Saxon. 

Case stated— JudgmeDt— Suit pending. 
No judgment will be entered on a case stated unless it is based upon 
an action actually pending in regular form. 

Case stated. No. 353 May Term, 1911. 

W. J. Whitehouse, for plaintiff. 

N. S. Farqnhar, fordefendant. 
Brumm, J. Nov. 20, 1911. 

No action having been commenced by the party, noth- 
ing Is pending in the court whereupon a judgment would 
bind either the plaintiff or defendant, therefore I am of the 
opinion that this case should be dismissed, because it a 
judgnient should he entered, it would be a nullity and of no 
force and effect. 

In the case stated, the kind of action should be stated 
and the cause of action. Amicable action or cases stated 
should be for the decision of real dispute and not merely for 
colorable dispute suf^gested in order to have the law of the 
case ascertained. 

Berks Couhty vs. Jones, 21 Pa. 413. 

Mudey vs. County of Schuylkill, 2 Legal Record 180. 

The Court cannot consider a case stated Sled in the Pro- 
thoDOtary's OfBce where it appears that no suit haslieen be- 
gun or was pending. 

Bedford Lodge vs. Lentz, 20 C. C. 269. 

In the last case, the conditions were exactly the same 
as the case in hand, that is, no action had been brought. It 
is simply an agreement of counsel to submit a question of 
law without the parties being in court, therefore a judgment, 
if entered, would be of no force or effect and be of no value 
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to any one. If ao appeal were taken from m; judgrment if 
I shoald enter one, it would certainlj be dismissed, because 
as the record stands, no valid judgment could be entered. 

Now, November 20, A. D. 1911, for the reasons above 
staled, the Court declines to enter judgment in the case, 
and direct the proceedings before this Conrt to be quashed 
at the cost of both parties, to be equally divided. 



Commonwealth vs. Grow. 



Judgment— Setting aside after term. 

The entry of judgment overrules any pending motion. 

The common law power of the court to set aside a judgment obtained 
adveraety and grant a new trial. In the absence of fraud, expirea with the 
end of the term when entered. 

Appeal from Quarter Sessions to Superior Court. 
No. 85, October Term, 1911. Reversed. 

(See 6 S. L. R. 210 and 7 S. L. R. 121. 
Porter, J. Dec. 11, Iflll. 

The county of Schuylkill forma a separate judicial dis- 
trict, and its courts are presided over by a president judge 
and two additional law judges. The defendant was tried 
upon an indictment which charged that he bad wilfully, un- 
lawfully and fraudulently made a false return of the votes 
cast at a primary election and the trial resulted, on March 
15th. 1910, in a verdict of guilty as indicted. One of the 
additional law judges of the court presided at that trial. 
Tbe defendanc within the proper time made a motion for a 
new trial and ob.tained a rule to show cause why a new trial 
should not be granted. Tbe rule to show cause why a new 
trial should not be granted was considered by tbe court in 
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baac, all threeof the judges being present, andallcoocurred, 
after consultation and deliberatioo, in discharging the rule 
the rule and imposing sentence upon the defendant, on April 
18th. 1910. The defendant, on April 28th., 1910, presented 
to the Judge who had presided at the trial, a petition pray- 
ing that the sentence be revoked, "and to permit him bo es- 
tablish the truth of all the allegations set forth in his peti- 
tion, and if the court does not find that the allegations with- 
in his personal knowledge are true as herein stated, then 
your petUioner agrees to be resentenced, for uny such sen- 
tence as the court may deem proper to be given hi m. " "And 
if the court deem it justifiable to grant a new trial, your pe- 
titioner confidently believes that with an attorney who will 
present his case he will be acquitted." On April 30th. 1910, 
the last day of the term, the trial judge made this order, 
the other judges not being present and not hiivlng been con- 
sulted; "And now, April 30th., 1910, the court now revokes 
the sentence passed upon the said Jones and Grow on April 
18tb., 1910, and suspends sentence in the case in which they 
were sentenced until I have an opportunity to consult with 
my colleagues on'this matter, and that they each enter into 
bail to be approved by the court, in the sum of five thousand 
dollars." The Commonwealth on May 2nd., 1910, the first 
day of the new term, moved the Qourt to strike offtheorder 
of April 30th., above quoted, revoking the sentence, assign- 
ing among other reasons that the sentence had been imposed 
by the whole court composed of three judges, and the or- 
der revoking the fientence was entered by one judge, with- 
out consultation with his colleagues. 

This motion was considered by the court, composed of 
three judges, and after consultation and deliberation the 
president judge and one of the additional law judges arrived 
at the conclusion that the sentence which had been imposed 
by the court, on April 16th., should stand, that the defend- 
ant should undergo the punishment by that sentence im- 
posed and that the order revoking the sentence should be 
set aside. The court, in accordance with the conclusion of 
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the majority of the jud|^e3, made the followiaK order; "And 
now May 9th. 1910, the order of Judge Brutnm of April SOih. 
1910, revoking the senteuce of William Jones and William 
Grow, passed and entered by tlilii court on Monday, April 
18th. 1910, is set aside, the rule is discharged and the sen- 
tence ia reinstated as though the above order were never 
made, and the High Sheriff of Schuylkill County is directed 
and oi-dered to take into his custody forthwith the said 
William Jones and William Grow and deliver them into the 
possession of the warden of the Schuylkill County prison 
for the fulfillment of the sentence imposed". An opinion 
was filed by each of the judges who joined in this action of 
the court. The judge wnohad presided at the trial and made 
the order of April 30th dissented from the conclusion reached 
by the court and a few days later filed an opinion in which 
he forcibly stated his views hf the case and of hiscoUeagues 
personally. Having filed this opinion, which is no part of 
the record, the learned judge did not attempt to make any 
order and that he could not have made any order which 
would have nullified the deliberate judgment entered by the 
majority of the court is too wellsettled to requirediscussion; 
Butts vs. Armor, et al., 164 Pa. 73. There the matter rest- 
ed, so far as any action by the court below was concerned, 
with the final judgment of the court, entered May 9th. 1910, 
reinstating the sentencas imposed April IS^h. 1910, in full 
force until four terms had passed, when, on April 10th. 1911, 
the judge who had dissented from the final order of the 
court made ten months earlier, undertook torevoke the judg- 
ment of the court and entered what purported to be an order 
arresting and setting aside the judgment and granting the 
the defendant a new trial. 

The Commonwealth appeals from this supposed order 
arresting the judgment and granting a new trial. 

The defendant did not, after the final judgment of the 
court was entered on May 9th. 1910, see fit to take an appeal 
in regular order, under which he might have caused to be 
reviewed the entire record of the proceeding'which had re- 
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suited in his conviction. HavioK been taken into custody 
by the sheriff, he elected to challenge the authority of the 
sheriff to detain him, under the final order made by the 
the court, on May 9th. 1910. 

He applied for obtained from this court a writ of 
habeas corpus and ancillary to that proceeding a writ of 
certiorari was issued to bring up the record in this case. 
One William J. Jones had also been indicted for an offense 
growing out of the same transactions in which this defend- 
ant was involved and in his case the proceedings were pre- 
cisely similar to those which resulted in the imprisonment 
of this defendant, and Jones had also applied for and obtain- 
ed a writ of hatieas corpus from this court. 

The habeas corpus proceeding by this defendant and 
that by Jones were argued together in this court, they pre- 
sented the same questions, were disposed of by one opinion, 
which was tiled in the proceeding instituted by Jones, and 
both the petitioners were remanded to the custody of the 
■warden of the Schuylkill County prison. The decisions of 
tbiscourtin those habeas corpus cases are reported in Com- 
monwealth ex. rel. vs. Murphy, sheriff, 45 Pa. Superior 
Ct. 185 and 193. 

The question whether the record disclosed a sentence, that 
is a judgment of the court, which warranted the imprisonment 
of the defendant, was undoubtedly involved in that case. We 
there held that the order made on April 30th, 1910, by a single 
judge of the court, could not be constructed as an indefinite sus- 
pension of sentence, but that it was, what its words distinctly 
stated, a suspension of sentence until the matter should be con- 
siderc<l by the judge who made the order and his associates act- 
ing together. Piesent Judge Eice, who wrote the opinion in 
that case, cleaily indicated a doubt as to the power of a single 
do move than this in such a case, when he said; "If 
J a case ivhere one of these judges undertook, when sit- 
le, though at a session of the court regularly convened, 
tute his discretion in the matter of the sentence for that 
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of the three judges of the court exercised after deliberatiou aod 
conference, it might well be questioned whether such action 
could be sustained: Butts vs. Armor, 164 Pa. 73." There is 
a manifest distinction between an oixler which suspends a judg- 
ment and refeis the matter of reconsideration of a sentence to 
all the judges of the court which imposed that sentence, and the 
case of an order in. which a single judge undertakes to strike down 
the deliberate judgment of the court of wliich he is only one 
member. We held in that case that the order of May 9th, 1910, 
in which a majority of the judges of the court below concurred, 
was a resentence of the defendant and a final judgment of the 
court. 

There can be no profit in discussing the question whether 
our judgment in that case is conclusive in the present proceed- 
ing,a8 to the questions there involved. We unhesitatingly adopt 
the eouclnsion which we thei-e reached, for the reasons in the 
opinion then filed, and it is not necessary that weshould reiterate 
the words thereof. The learned judge who acted for himself, in 
making the order of April 30th. 1910, did not attempt to grant 
a new trial in that order, he did not even grant a rule to show 
cause why a new trial should not be had; his order, made on the 
last day of the term, merely put it into the power of the court, 
as a court, to pass upon the question of granting the defend- 
ant a new trial. 

The finaljudgment of the court below, on May 9th. 1910, set 
aside the order revoking the sentence and decreed that the sen- 
tence imposed by the court, on April 18th. 1910, be "reinstated." 
The practical and the legal effect of this was precisely the same as 
if the court had then rewritten upon its i-ecord the very sen- 
tence which had been imposed on April 18th. The court in 
mailing this final order seems to have proceeded upon the assump- 
tion that a rule for a new trial had been granted, for we find 
incorporated in its final judgment this oi'der: "the rule is dis- 
chat^ed and the sentence is reinstated." 

The learned counsel for the appellee argues that as the court 
did not in its order of may 9th. 1910, formally state that the 
motion for a new trial was overruled, that motion must be con 
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sidered as having been left still peodiog aod that it was, there- 
fore, vithiD the power of asingle judge of the court below to grant 
a new trial at any future time, however remote. One sufficient 
answer to this is to be found in the order of the court, in the 
words ''the rule is dischai^ed," clearly indicating the intention 
of the court to discharge any rule, founded upon the petition of 
the detendaut, which ought to l>e disposed of before final judg- 
ment. But the conc)usi.\e and final answer to this coDtention 
of the appellee is found in the well recognized principle that 
the entr>' of the judgment substantially and effectually overrules 
any pending motion in arrest of judgment or for a new trial; 
Penasylvania Salt Manufacturing Va}. vs. Seel, 54 Pa. 9; Weaver 
vs. Commonwealth, 29 Pa. 446; Commonwealth vs. Gabor, 209 
I^ 204. 

These authorities effectually dispose of the contention that 
a motion for a new trial was still pending, nearly a year after 
final judgment in the case. The question clearly presented by 
this record is, has the court of Quarter Sessions power, in the 
ahHence of express statutory authority, to set aside a judgment 
entered upon a verdict, after the expiration of the term, or rather 
after the expiration of four terms subsequent to the judgment T 
There miLSt be a time when the power of a court to open its 
judgments, obtained adversely, ceases. If this be not so litiga- 
tion would but begin where it ought to end, with the judgment. 
The granting of a new trial is, it is true, a matter for the exer- 
cise of a sound discretion merely, and it is not reviewable on 
appeal. There is, however, a just limitation to this remedy; 
the power of the court ceasee when the day for discretion is past. 
The courts have discretionary power to permit a motion for a 
new tibial to be tiled nunc pro tunc at any time within the term 
at which the judgment was entered. 

The common hiw power of the court below to set aside the 
judgment, obtaine<l adveiscly, and grant a new trial, in the ab- 
sence of an allegiition of fraud, expired-with the end of the term 
at which the judgment was entered; Mather's Executor, vs. 
I'atterson, 33 I'a. 4S5; SyraciLse Pit Hole Oil Co. vs. Carothers, 
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63 Pa. 379; King vs. Brooks, 72 f»a. 863; Lance va. Bonnell. 
105 Pa. 46; Pisher vs. Railway Co., 185 Pa. 602, O'Donnell 
vs. FlaniRan, 9 Pa. Superior Ct. 136; Dean va. Munhall, 11 
Pa. Superior Ct. 69; Beale vs. Commonwealth, 25 Pa. 20. 
That the principle applies in criminal cases must be accepted 
as definitely settled by the decision in Commonwealth vs. 
Mayloy, 57 Pa. 291, in which it was held that the court could 
not retain its power to set aside \tii own judgment after the 
expiration of the term by entering, during the term,a rule to 
reconsider its judgment, and at a subsequent term alter the 
sentence. It was said in that case; "courts are founded on 
express authority; and their duty is to hear and determine 
according to law. Beyond this the only express power to 
interfere in regard to convicts, is the pardoning power, ex- 
clusively in the hands of the executive." The opinion in 
that case discusses the effect not only upon the criminal but 
upon the court, of investing the judges with power to recon- 
sider and revoke their judgments and resentence those con- 
victed after the expiration of the term at which the judg- 
ment was entered, and thus sums up the conclusion; "with 
the execution of the sentence which follows courts have 
nothing to do, nor ought they." The reasons given in the 
opinions in the Supreme Court cases referred to, are convinc- 
ing and we would follow those decisions even if we were not 
required by law so to do. Our duty is to conform our de- 
cisions, willingly and not grudgingly, to the law as declared 
by the court of last resort. The discharge of that duty leaves 
US no altematlre, we are constrained to hold that the order 
of the learned of the court below, dated April 10th. 1911, 
setting aside the judgment of the court below and granting 
the defendant a new trial, was made without authority. 

The order dated April lOtb. 1911, setting aside the judg- 
ment and granting the defendant a new trial, is reversed 
and the record is remitted to the court below with direction 
to carry into effect the sentence imposed by the court below 
on May 9th. 1910, and to this end it is ordered that the de- 
fendant forthwith appear in the court below and that he be 
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by that court committed until he has complied with so much 
of said sentence as had not been performed at the time the 
said order of April 10th. 1911 was made. 



Joyce vs. Wlzsgurda. 



Acts of 1901, P. L. 446 and 1905, P. L. 172— Scire facias 
on mechanics lien— Affidavit of defense. 

The Acts of 1901, P. L. 446 and 1905 P. L. 172 relating to mechanics 
liens are not inconaistent and ahould be read together so as to provide for 
an affidavit of defense to the scire facias. 

Rule to strike off judment. No. 341, May T. 1911. 
M. A. Kilker and John J. Moran, for rule. 
M. J. Kyan, Contra. 

Bechtel, J. Jan. 1, 1912. 

In this case a scire facias sur mechanic's lien was issued 

and a judgment taken for want of an affidavit of defence, 

against the defendant, May 8th. 1911, the Prothonotary 

assessing the damages at $153.70. A rule was then taken 

to show cause why the judgment should not be stricken off for 

.^«tti^i-a nnnearing upon the face of the record. Tlie appli- 

5ed upon the proposition that under the Act of 

t necessary for defendants to file an affidavit of 

a scire facias sur meuhanic's lien. The Act of 

146, codifying the mechanic's lien law, provides 

uance of a writ of scire facias in the following 

d whereas, we have been given to understand 

lim is still due and unpaid and remains as a lien 

I property, now you are hereby notified to file 

'it of defense to said claim, if any defense you 
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have thereto, in the ofBce of the Prothoootry of our said 
court, within fifteen days after the service of this writ upon 
you. It no afSdavit of defence be filed within said time, 
judgment may be entered against j'ou for the whole amount 
of said claim and the property described in tlie claim will be 
sold to recover the amount thereof." This section of the 
Act of 1901 has been amended the Act of 1905, P. L. 172, to 
read as follows: "And whereas, it is alleged that the said 
sum still remains due and unpaid to the said..., now we com- 
mand you, that you make known to the said that .... be 

and appear before the judges of our said court, at a court of 

common pleas to be held next at on the first Monday of 

next to show, if anything know or have to say, why 

the saidsumof...., should not be levied of the said structure 
to the use of the said according to the form, decree and tenor 
of the Act of Assembly in such case made and provided, if 
to them it shall seem expedient." 

It will be seen that the act of 1905, in amending the writ 
as provided for in the Act of 1901, eliminates the require- 
ment of the filing of an afttJavit of defense, or, at least, does 
not call for such filing; and it is upon this construction tliat 
the procedure in this case has been taken. The Act of 1905 
amends the eleventh and thirty-second sections of the Act 
of 1901. The thirty fourth section of the Act of 1901, which 
is not amended or cited for amendment by the Act of 1905, 
provides inter alia, "If no affidavit of defense be filed within 
the time designated, judguai^nt may be entered and damages 
assessed by the Prothonotary by default for want thereof." 

We are of the opinion that there is nothing contained in 
the 34th. section of the Act of 1901 which is inconsistent 
with the Act of 1905. It is our duty to read these acts to- 
gether and to construe them as part of a harmonious whole, 
insofar as this may be done, without it being regngaant to 
the provisions of the repealing act of 1905. This being so, 
we are of the opinion that it is still necessary to file an affi- 
davit of defense to the scire facias issued under the Act of 
1905, in cases of mechanic's liens. We therefore make abso- 
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lute the rule heretofore granted in this case; but, as this pro- 
cedure is new, we do not feel that equit; orljuatice would re- 
quire that the defendant should lose his defense if it be a 
just one, and we do therefore order and direct as follows: 

And now, Janurry 1, 1912. the rule heretofore granted 
in this jca&e is herewith made absolute and the judgment is 
stricken from the record, at the costs of the defendant, and 
the defendant, Mary Wizsgurda, is herewith permitted to 
file an affidavit of defense, if she so desires, to said claim, 
within ton days from this date. 



McKeown vs. Gilberton School District. 

Rule to plead— Kival Claimants. 
A rule to p1«ad will be postponed where more than one party claims a 
fund until it can be ascertained to whom the money should be paid. 

Bule to postpone rule to plead. 
No. 54, July Term, 1911. 

John J. Moran, for rule. 

J. F. Minogue, Contra, 
Shay, P. J. Nov. 27, 1911. 

This suit was brought to recover the sum of four hund- 
red dollars with interest on a hond of the said school district 
issued May 12, 1888, payable June 18, 1890, and which the 
statement of the plaintiff alleges became vested in her by 
sundry conveyances. On the 24th. day of July of the present 
year, the plaintiff took a rule to plead, to which rule the de- 
fendant filed a petition to postpone, on the second day of 
September. In this petition it is set forth, that the defend- 
ant cannot intelligently plead to the cause, for the reason 
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that there is another clftiaiaDt to the bond who baa threat- 
ened suit, and furthermore said defondant haa filed a bill in 
equity to No. 4, July Term, 1911, praying for interpleader 
proceedings between the aforesaid claimants, and requests 
the court for a rule oa the plaintiff to show cause why the 
answer to the above rule should not be postponed until the 
matters set forth in the said bill are adjudicated. 

We have in a similar case postponed all action until an 
interpleader was formed between rival claimants to a fund 
and. do not see how the defendant in this case can be called 
apon to plead at this time. It does not deny liability, but 
stands ready to pay to the proper party who will be found 
legally entitled to the fund. We therefore thlnli defendant 
is entitled to the rule prayed for and so order. 

Now, November 27, 1911, rule is hereby granted on the 
plaintiff in the aliove stated case to show cause why the plea 
should not be postponed until the adjudication of the bill in 
equity, filed to No. 4, July Term, 1911. Returnable Monday, 
December U, 1911, at 10 A. M. 



McLaughlin vs. Dodson Coal Company. 

Act of 1891, P. L. 188~Negligence— Evidence— Custom 
— Damages. 

l^e jury should decide whether shafting was properly protected as 
required by the Act of 1891, P. L. 188. 

Testimony is not adnuBsibla to prove a custom of protecting shafting 
at other collieries. 

In proving elements of damage it ia proper to show the plaintiff's 
physical condition prior to the accident and at present. 
Rule for new trial. No. 227 May Term, 1910. 
W. K. Woodbury, for rule. 
W. P. Shepherd and E. V. Doyle, Contra. 
BbCHTSL, J. Jan. 1, 1912. 
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This case comes before us on a motion for a new trial in 
support of which seven reasons are assigned. We do not 
deem it necessary to consider each reason separately. Coun- 
sel for defendant complain that we left the jury determine 
whether or not this shafting was properly covered within 
tlie meaning of the act of assembly of 1891, P. L. 188, and 
that if we were justified in submitting this question, that 
our instructions on the subject ware incomplete. Plaintiff 
contended that the act required the protectint; of all shaft- 
ing and that this was not protected. Defendant contended 
that the act simply required the protecting of such shafting 
as a person might inadvertently walk against or fall upon, 
that this was not such a piece of shafting and that if it was, 
owing to its peculiar situation, it was properly protected. 
We adopted defendant's construction an^l so informed the 
jury both in our general charge and in defendant's ninth 

which we unqualifiedly affirmed, we do not see how we 
couid escape leaving the jury determine whether or not this 
was such a piece of shafting, since the matter was a disputed 
question of fact, and we are not convinced that we committed 
any error in so doing. 

Again defemlant complains that we excluded testimony 
tending to prove that at other collieries relative to the meth- 
od of securing the cams on the shaft. It must be borne in 
mind in this connection that this is not the case of the gen- 
eral use of dangerous machines ia the monufacture of some 
particular article. 

The clamp on the shafting which causec the accident in 
this ease was no part of the original macliinery, but was 
used to take up wear in the keyway. This result according 
to the evidence could have been accomplished in three differ- 
ent ways, either by use of the clamp, "nicking the keyway" 
or the insurting of larger buys. The defendant selected one 
of these ways, viz: the clamp, how could the fact that other 
collieries did the same beneBt him, particularly in view of 
in view of the fact that at least one of the plaintiiT's wit- 
nesses testified the clamp was dangerous and not necessary. 
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The defendant elected which method should be pursued in 
taking up the wear in the machinery and certainly was re- 
st>oa3ible therefore. Defendant might have .shown that it 
was the custom at certain collieries to use the clamp and 
plaintiff might have shown that at others a different custom 
prevailed all of which to our mind would have shed no light 
upon the real issue. 

Again it is contended that we erred in our chiirge on 
the question of the elements which should enter into tne es- 
timate of plaintiff's damages. This complaint is directed 
particularly to the fact that but one doctor testitied that the 
diabetic condition of the boy might be due to the injury and 
the other doctor made no attempt to connect the boy's 
physicial condition with it. A perusal of the charge will 
show that we specifically and pointedly called the jury's 
attention to this fact. We do not feel we could have 
excluded the testimony as to the boys' present physical con- 
dition for the plaintiff's evidence showed conclusively if be- 
lieved by the jury, that prior to the aciiident complained of 
he had never needed the services of a physician whereas 
since, he has never been able to work. In view of this fact 
how can we that there is nothing that would warrant the 
jury in finding that his present condition is the consequence 
of the injury. It is also argued in this connection that the 
verdict is excessive, we do not think so. 

The jury was exphcitly instructed as to the measure of 
damages and we believe the instructions were correct. We 
cannot say that the boy who according to the testimony was 
earning $1.16 per day at the time of the accident, he being 
then sixteen and a half years old wonld not have arned more 
as his age and efflciency increased and we feel that was a 
question entirely for the jury. A careful examination of 
this case has failed to convince us of the commission of any 
error. 

And now, January 1, 1912, the motion for a new trial 
in this case is hereby overruled and the Prothonotary is 
directed to enter judgment sur verdict. 
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McGeebaD vs. Eastern Pa. Kys. Co. 

Negligence — New trial- -Judgment non obstante veridicto 
—Damages. 

Wbere the testimony is eonfUcting the jury must determine the 
question. 

The loss of earning power involves an inquiry into the value of the 
labor, i^ysicial and intellectual of the person injured, before and after 
the eccident. 

Rule for new trial. No. 13, March T. 1907. 

R. H. Koch, for rule. 

J. O. Ulrich, Contra. 
Bechtel, J. July 17, 1911. 

This case comes before us on a motion in arrest of judg- 
ment and for a new trial, numerous reasons being assigned 
therefore. 

We do not propsse to consider these reasons in extenso 
as we do not feel that that is necessary for a proper dispo- 
sition of this motion. 

Counsel for defendants contend that this case is controll- 
ed by the case of Kess vs. Williamsport and North Branch 
Railroad Company, IBO Pa. 492, and Paul vs. the Philadel- 
phia and Reading Railway Company, 231 P. S. 838. 

A careful examination of this case has convinced us that 
the case at bar does not fall within the rules as therein laid 
down. There was considerable conQlcting testimony and 
this rendered it a case for disposition by the jury. The cir- 
cumstances attending the accident, as testified to by plain- 
tiff, were not such as that the court could say that the jury 
should not be prmittei to believe tbem. 

We are not convinced that we made any error in the 
answer to the points submitted to us in the trial of the case. 



Digilzed by Google 



McGeehan vs. Eastern Pa. Eys. Co. 25 

As to the inatructiona given the jury relative to pain and 
suffering and the measure of damages therefor; we can only 
say that we read these instructions from the opinion of Mr. 
Justice Williams, in Goodhart vs. The Railway Company, 
177 Pa. pa^^e 14 and 15, feeling that no language of ours 
could improve upon the language therein employed. 

We do not feel that the verdict in this case is against 
the law or against the evidence, or th&t it is in any manner 
excessive, nor are we convinced that we committed any error 
in the trial of the case or the answers to the points. In the 
rulings made on the admission or rejection of t«stimony, we, 
wherever we deemed it necessary, placed our reasons for 
those rulings at length upon the record and we do not wish 
at this time to add anything thereto. 

And now, the l7th. day of July, 1911, the motion in ar- 
rest of judgment and for a new trial and judgment N. O. V. 
is herewith overruled and the Prothonolary is directed to 
enter judgment sur verdict. 



Commoawealth vs. Gillespie. 

MofliScatioQ of sentence. 
A sentence cannot be modified after the term in which it waa passed. 
Q. S. 212, March Sessions, 1901. 
Motion to reduce senteace. 

Shay, J. May 6, 1901. 
The first question which confronts us, in the considera- 
tion of this case, is, has the Court the power to change, 
modify, or alter a seatence once imposed, after the term in 
which it was given, is past? We think this question must be 
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answered in the neg&tive, and in this opinion we are fortified 
by uumerous' decisions of the Supreme Court and several of 
the Snperior Court of our State. 

' Commonwealth vs. Malloy & KeatioK, 57 Pa. St , 291 
was a test case from the Courts of Philadelphia County, to 
determine the very question now before usi. Prior to that 
time a custom bad exi'«ted ia the Courts of Pliiladfl^fhia to 
enter a rule at the term in which sentence was imposi d, ind 
If the exigencies arose at some subs' quent period, < he rule 
was made absolute and theprisouerdischaitfed. TheGuver 
nor of our Commonwealth, in his message lo iheLiPKi^li* ure, 
referred to this custom as one of doubtful authorily, nnd 
Judge Allison, of Philadelphia, to test the qu<'slioi), made 
absolute a rule for reduction of sentence then pending in the 
case of Malloy & Keating, sentenced some five months prior 
to that time to one year imprisonment on a plea of guilty on 
an indictment of larceny. In rendering the opinion of the 
Supreme Court, Thompson, C. J. said. 

"The single question to be decided is as to the |x>wer of 
the Criminal Court to reconsider a sentence, after the term 
at which it was announced, and during the progress of its 
execution, and to modify or diminish its extent, the rule for 
wiiicli being entered at the time of sentence, and withia the 
term. 

The first remark which may be made is, that the iiower 
exercised is nut to be lound based on any express authority 
constitutional or statutory; nor in any express right of the 
convicts to its exercise. Courts are founded on express au- 
thority; and their duty is to hearand determine according to 
law. Beyond this the only express authority to interfere in 
regard to convicts, is the fai'doning power, exclusively in 
the hands of the executive. The Common Law principle of 
the finality of ju-'grnen's, is at once an answer to the argu- 
ment, and a refutiition of the idea, that the power to inter- 
puac trxiais aK<^r tilt) le. ui has passed. This principal of 
finality is sufficiently appareut in our own reports, without the 
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necessity of rese&rch. There mast be a time it was said by 
our Brother Strong in Mathers vs. Patterson, 9 Casey 485, 
"when the power of a Court to open its judgment obtained 
adversely, ceases." 

But it has been argued, that the rule to reconsider with- 
in the term, is a modiQcatlon Ipse facto, of the rule w.iicti 
regards the fiaality of the sentence. The difficulty is to dud 
aotliority for the rule. A principle is often limited in its 
scope by other principles, aod when so the operation is the 
result of law. But it is quite another thing to make a rule 
to control a priuciple. This is legislation. To go the extent 
of the argument would be to set aside the maxims of the law 
in regard tolbe fiaatity of judgmentsandsentences. "Inter- 
est reipublicae res judicata non rescindi." 

It seems to us, therefore, to result necessarily from these 
views that the practice is neither sustainable by the common 
law, as an inherent power in the Courts, nor has it ever been 
received as thecouimon law of the State; nor a good local cus- 
tom within the County; nor a ruleof practice within the pow- 
er of the Court to adopt either expressly or by usage. On none 
of the^e grounds do we think the Court sustained in altering 
the sentence in the cases before us. Indeed it seems to me, 
the existence of the pardoning power, conferred on the exec- 
utive by the Constitution, is an argument against the prac- 
tice. If there be error, it must be arrested by executive 
clemency, if at alt. Approximate accuracy in administering 
justice is all that is possible in human tribunals, and the 
practice contended for, promises no more if adopted, even in 
the highest anticipations of its most earnest advocates, and 
may be fraught with many evils besides that of doing in the 
name of the law, what we think cannot be found to l>e author- 
ized b.y law. Judgment reversed. 

This case is followed and affirmed in Schoeppe vs. Com- 
monwealth. 65 Pa. St., 57. In King vs. Brooks, 72 Pa. St., 
at page 364; In re Sheppard's Contested Election, 77 Pa. St., 
at page 302; In re Kensington Turnpike Co, 97 Pa. St., at 
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page 272, ir. which Mr. Justice Paxson, said: "If the Court 
may thus vacate its executed decrees after the term has 
pas-*ed, it may do so after twenty terms have passed. That 
it has no such power was settled in the case of Cummon- 
wealih vs, Malloy, Supra." See also Lance vs. Bonnell. 105 
Pa. St., 47; Commonwealth vs. Nuber, 6 Pa. Sup. 0, R. 420; 
Commonwealth vs. Dualeavy, IB Pa. Sup. 0. R. 380{advance 
Kep.J 

There can be no question from a perusal of the above 
cited ca^e.s that this Court has not the power sought to be 
invoked by the above rule. The term once ended, in wliich 
t!ie st-nience of tlie law was passed, the convict i- no longer 
under our control, and, if a mistake has been made, if our 
judgment has been too harsh, if the offender has reformed, 
the laws of our State have wisely placed in the hands of the 
Executive the pardoning power, to remedy whatever error 
may be committed by the Courts in passing sentence. We 
do not say that error was committed in the trial of this case, 
and we refrain from discussing the evidence submitted to 
us for the reconsideration of this sentence, as the above de- 
cisions of our highest Courts render it unnecessary. It 
suffices for us to say in passing, that the prisoner way ably 
defended, and had the benefit of one of these witnesses at 
the time of trial in his attempt to prove an alibi, and the 
jury found against him. 

We would clearly be exceeding the power reposed in us 
and would certainly be in error were we to make this rule 
absolute and attempt to alter the sentence imposed on the 
prisoner and we therefore make the following order: 

Now, May 6, 1901, the motion for reduction of sentence 
in the above case is discharged. 
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BIythe Township School Directors. 

Act of May 8, 1854, P. L. 619, Sec. 9— Art. fl, sec. 4Con- 
stitutioD— Revoking order appointirig school directors. 

The Act of May 8, 1854, P. L. 619, sec 9, provides for the removal 
of all the members of a school board if they neglect or refuse to perform 
their duties. 

The Court has no power to remove any director, but may remove the 
entire board. 

When an officer is appointed ttie order of appointment cannot be re> 
voked, unless the appointing power may remove. 

Q. S. September Sessions, 1910. 
Shay, P. J. October 10, 1910. 

On the 10th. of September, 1910, the old school board 
of Blythe township was ousted from office for nonfeasance, 
and a new board was appointed by the Court, among which 
were the two named directors. Robert Conroy and Martin 
Whalen. On the 12th. of September, 1910, the petition of 
Patrick Connelly was presented to the Oourt, setting forth: 

1st. That the above appointments were made oo the 
10th. 

2nd. That five of the said members above named, with- 
out notice to Christian Mader, met on Saturday evening at 
7:30 o'ciock, P. M., at Valley Furnace, and attempted an or- 
ganization of the said board, which was later effected, about 
10 P. M. of the same evening. 

3rd. Your petitioner alleges that he was informed by 
the said Christian Mader that he had no notice of the said 
meeting. 

4lh. Your petitioner further alleges that he was in- 
formed that the Court was moved to action in appointing 
two of the above named directors, by the misrepresentation 
of counsel in presenting their names. 
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5th. Your petitioner further alleges that the said board, 
after their alleged organization, proceeded to the eleciitn of 
school teachers, and elected one Kate Martin, a teacher who 
has no teacher's certificate. 

Your petitioner therefore respectfully prays the court 
to reconsider the above named appointments, and to appoint 
two disinterested persons, instead of Robert Conroy and 
Martin Whalen, whose appointments were stated by the 
Court to have been secured by misrepresentation of counsel ; 
and he will ever pray. 

To this a rule to quash was &led, containing the follow- 
ing rej,sons: 

1st, The petition on which said rule is granted >iiows 
that said Robert Conroy and Martin Whalen wpre IcKally 
appointed school directors of Blythe township on thf 10:li. 
day of September, 1910, and that they assumed ihe duil.s 
aud obligations of said of&ce on the same day. 

2nd. The said petition does not allege that .s^iJ R (bt*rt 
Conroy and Martin Whaleti procured their appoimmeiit lo 
said office by any unlawful means. 

3rd. That Patrick Connelly, a citizen and taxpayer of 
Blythe township, has no such speinal interest in the appoint- 
ment of school directors as would warrant him in asking for 
a rnle to show cause. 

4th. That the only way to try the title to an cffi-f i.- 
by writ of quo warranto. 

We have carefully examined thequestion here presented 
to ascertain whether the power exists in the Court to revoke 
an appointment once made by them in furtherance of ilie 
ol Liie AoL ui Assembly under which the above named di- 
rectors were appointed. The Act of May 8, 1854, F. L 619, 
sec. 9, provides: "If all the members of any board of direc- 
tors or controllers shall refuse or neglect to perform their 
duties by levying the lax required by law, and to put or keep 
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tbe schools in operatiOD, so far as the means of the district will ad. 
mit, or shall n^lect or refuse to perform any other duty enjoined 
by law, the court of quarter sessions of the proper county may, 
upon complaint in writing by any six taxable citizens of the 
of the district, and on due proof thereof, declare their seats 
vacant and appoint others in their stead until the next annual 
election for directors." 

This act is not repealed by Article VI, Sec, 4, of the Con- 
situation, which provides that "All ofRcers shall hold their 
oAices on the condition that they behaves themselves well while 
in office, and shall bo removed ou conviction of misbehavior in 
office, or any other infamous crime." 

Butler School District Case, 168 Pa. 159; Pittston Township 
School Directora, 30 0. C. E., 92. 

But the power to oust a School Board is given only un- 
der this statute. It is in the nature of a penal action, and 
must be contrued strictly. Our only proper, therefore, is, as 
as the act directs, where they fait to perform their duties. 
No power is conferred on the CJonrt to remove for any 
cause but for nonfeasance. The refusal or neglect to perforin 
some duty enjoined upon them by law alone justifies the remov- 
al of directors, and then the seats of all must be declared vacant. 
Union Township School Directors, 12 C. C. E. 547; Heard vs. 
School Directors, 45 Pa. 93; Snavely vs. School Directors, 1 Lane. 
L. B. 9; Kline vs. School Directors, 2 Lane. L. B. 321. 

But it is urged, in this case, that this is not a question of 
removal, but of revocation of the appointment of the two direc- 
tors named, and that the Court has such power. To this a%4er- 
tion we ask the question, when does the power of the Court 
cease T This is clearly answered by abundant authority, and we 
have only to quote them. 

In 19 Am. & Eng. Ency. of Law, p. 426, it is said: "Cutil 
the last act to be performed by the appointing^ power is perform- 
ed, the appointment is inchoate and may be revoked; but when 
the appointment is once made and completed, where the officer 
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is not removable by the appointing power, it is irrevocable and 
and cannot be snnuled, and the power ol the appointing officer 
or body over the office is terminated. The act of appointment 
exhauBtcs the appointing power, and until the removal or dia- 
missial of the incumbent in a manner prescribed by law, any re- 
exercise of the power would be void." 

In Marberry vs. Madisou, 1 Cranch (U.S.) 37, theSupreme 
Court of the United States say; ''Some point of time must be 
when the power of the executive of an officer, not removable at 
his wiU must cease. That point of time must be when the con- 
titutional power of appointment has been exercised, and the pow- 
er has been exercised when the last act required from the per- 
son possessing the power has been performed. This last act is 
the signature of the commission. " 

To the same effect is State vs. Barbour, 53 Couu. 76; and in a 
gi-eat number of the States of the Union the same question has 
bjeii decided in exactly the same way. 

The last act to be performed by this Coui't in the appoint- 
m.;nt of this School Board was the naming of the Board and the 
handing down of the order making the appointments, to the 
Clerk of the court, when that was accomplished, our power ceased. 
But even had this not been so, these men, by taking the oath of 
office, become the regularly qualified School Board of the district 
for which they were appointed. 

When does a man's right to bis office attach? We answer 
that "qualification for office means the performance of the acts 
which tbe person chosen is required to perform before he can 
enter into the office, the term 'qualified,' when used in this 
connection, importing that the person chosen has complied with, 
tbe requirements of law by giving bond and taking the oath of 
oflice. Qualification is usually held to bft a condition precedent 
to the exercise of the fuuctioDS offices as an officer de jure." 
^9 Am. & Kng. Eucy. of Law, p. 440. 

"So installation is necessary to the entry upon upon the 
discharge of the duties of an office. Appointment or election 
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and the qualificattoti of the officer by takiag the require<l 
oaths and giving the required bonds, if any, are all that is 
necessary to invest him with the office." 19 Am. & Rag. Ency. 
of Law, 445. 

In 9 Pa. 317, the Supreme Courtsay. "Beingdulyqnali- 
fied, in the constitutionar sense and in the ordinary accepta- 
tJOQ of the words, unquestionably means that he, thesnc- 
cessor, shall possess every qualiflcation; that he shall, in all 
respects, comply with every requisite before entering oq the 
duties of his office; that in addition to being elected by the 
qualified electors, he shall be commissioned by the Gjveraor, 
give bond as required by law, and that he shall be bound by 
oath or affirmation bo support the Goastitutioa of the Com- 
monwealth, and to perform the duties of the office with 
fidelity." 

There can be no question that after these men had been 
appointed and taken the oath of office, they were the duly 
qualified school directors of Blylhe Township, and could only 
be removed from their office byquo warranto for malfeasance 
or other cause, or for nonfeasance, by the Court, under the 
statute first cited. As none of these grounds are alleged in 
the petition,' we are, therefore, powerless to revoke the 
appointment that has been made. We come to this conclu- 
sion reluctantly, for, if these men were not proper to be 
appointed, the Court would gladly revoke their appointment 
if such power existed in our hands; but we have no right to 
usurp a power which the law does not give us. "If we can 
add to the rights given us, we can take them away; if we can 
mend, we can mar; If we can remove the landmarks which 
we find established, we can obliterate them; if we can change 
the laws in any particular, there is nothing but our own will 
to prevent us from demolishing bhem entirely." 

It is alleged that these two men were named directors 
by the misrepresentation of counsel in presenting their 
names, and they are charged with being participants in some 
ballot frauds committed In Blythe Township. We do not 
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know whether, in the proceedings had in the said ballot box 
cases, these men had a hearing or were evergivenan oppor- 
tunity to deny or afSrm whether they were party to it. Had 
we the power to revoke their appointments, it would be in- 
cumbent upon the Court to bear evidence in reference to the 
charges here made, but as we have come to the conclusion 
that such power to revoke does not exist, it is, therefore, 
unnecessary to pursue the theme any further. 

Now, October 10, 1910, the rule to revoke the appoint 
meats of Conroy and Whalen is discharged. 



In re Division of Union Township. 

Act of May. 18, 1876, P. L. 178— Election DLqtricts. 

Th« Act of May 18, 1876, P. L. 178 authorizes the courts of Quartet 
SeBiBiona to divide townships into election districts. 

Evidence must prove that additional election districts are necessary 
for the convenience of the majority of citizens. 

Q. S. July Term, 1909. 
Shay, P. J. Feb. 14, 1910. 

On the 7th. of July 1909, we appointed three viewers to 
divide Union township into election districts, according to 
the prayer of the said petition, and they made report to the 
Court on the 4th. day of September, 1909, dividing the town 
ship of Union into two election districts, and fixing polling 
places. To this report the following exceptions were Bled: 
"(1) The commissioners exceeded their power and authority 
in fixing the polling places for the respective divisions; (3) the 
designation of one of the divisions as the Union, East, Dis- 
trict, is confusing and misleading, there already being, in 
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East Union township, an election district b? that name; 
(3) the division aa proposed will not add to the convenience 
of the voters." We will consider only the last. 

By paragraph 1, Act of 18 May, 1876, P. L. 178, "The 
several courts of Quarter Sessions of this Commonwealth 
shall have authority within tbeir respective counties, to 
divide townships into two or more election districts, so as to 
suit the convenience of the Inhabitants thereof." And par- 
agraph 3 of the same Act provides: "When a report has 
been made by said commi.tsioners, and should exceptions be 
filed as aforesaid, they shall be disposed of on evidence, as 
said court shall deem just." 

Evidence has been taken on both sides of this controver- 
sy and from a careful review of the same this Court is unan- 
imously of the opinion that the exceptions should be sus- 
tained. While the division of the township into two election 
districts would be convenient for the citizens livinp; upon 
tbe outskirts of the township, yet the nucleus of the popula- 
tion seems to be around Ringtown, a borough recently creat- 
ed out of said township, and situate, according to the map 
occompanying the petition, practically in the centre of the 
said township. The evidence convinces us that one election 
poll, placed near to the borough of Ringtown, will benefit 
more of the citizens of the township than a liivision of the 
township into two election districts. 

This Court has always been averse to creating new elec- 
tion districts, unless it is shown to us that such division is 
a necessity. We are not convinbed that it is a necessity, 
from the evidence produced in this case, and we therefore 
sustain the exceptions. The question of polling place we 
will dispose of later. Petitions have been handed to us, in 
the present proceeding, by the exceptant^!, for the placing 
of a poll at the house of Boyd Dresher, just outside the bor- 
ough limits of Ringtown. We have received nothint; on this 
subject from the petitioners for the division of the township, 
and will therefore hold this matter in abeyance, giving them 
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an opportuoitp to present a like petition. 

Now, February 14, 1810, the exceptions are sustained 
and the proceedings dismissed at the cost of the petitioners. 



Id re Petition of Franklin B. Fryer. 

Custody of children— Discretion of the Oonrt. 
The welfare of the children is the parunoimt questioa in datermioing 
their cuBtodjr. 

Role to revoke order to support children. 

Q. S. January Sessions, 1904. 
Shap, p. J. Dec. 20, 1909. 

Franklin B. Fryer, the petitioner, was married to Alice 
E. Kamb, and in 1908 she left him and went to live with her 
mother in Auburn, in this county, taking with ber her five 
minor children. After this separation another child was 
bom to her. She brought an action in the Court of Quarter 
of Schuylkill County to September Sessions, 1903, against 
the said Franklin B. Fryer, her husband, charging him with 
desertion and non-support, and on January 4, 1904, this court, 
after hearintr, directed the defendant to pay the costs of 
prosecution and enter into a bond with one or more sureties, 
in the sum of one hundred and fifty dollars, conditioned for 
the payment of ten dollars per month for- the support of his 
children, and stand committed until the sentence of the court 
be complied with. In 1905 Fryer procured a divorce against 
his wife on the ground of desertion. He continued to pay 
the ten dollars per month as ordered by the court until the 
month of October of last year (1908) at which time his wife 
died. During all this time, the evidence shows that he vis- 
ited his children but twice; once on the death of the infant 
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born aftef the separation, and again after the death of his 
wife. He ceased paying the ten dollars per month immedi- 
ately upon the death of bis wife, and now presents this 
petition to the Court to be relieved of the payment of 
the ten dollars per month and asks for the possession of his 
children. Counsel have agreed to treat this case as a habeas 
corpus, for the court to determine the possession of the 
children. The ages of the children range from fourteen to 
eigtit, respectively, as follows: Emma, aged fourteen; Ben- 
jamin, aged thirteen; Ira aged eleven; Montana, aged nine, 
and May, aged, eight. 

The common law of England gave the father the right 
to tbe custody of his children, but it wtis held as early as 
1813 in PennsylviiDla, in Commonwealth vs. Addicks, 5 
Bioney, 520, that upon habeas corpus the court may decide 
who is entitled to the custody of infants, and that such de- 
cision is to be made in the exercise of the Court's discretion, 
under the circumstances of the case. This is still the law in 
Pennsylvania. When the question of ttie right of the custody 
of the same children was again carried before the Suprema 
Court in 1816 (Commonwealth vs. Addicks, et. al., 2 S, & R., 
175), it was said in an opinion by Chief Justice Tilghman, 
that the courts are not confined to an abstract question on 
the rights of guardianship, but are to determine according 
to disi-retion. on the expediency of delivering the infants to 
the custody of the father. 

The rights of the father, the powers and duty of the 
court and controlling principles for tbe guidance of courts 
are more fully stated by Mr. Justice Trunkey in Heineman's 
Appeal, 96 Pa., 114 (1880), thus: "The general rule is that 
the father is entitled to the custody of liis infant children, 
that right growing out of his obligation to maintain and 
educate them, But this is not on account of any absolute 
right in the father, but for the benefit of the infant, tbe law 
presuming it to be for its best interest to be under the nur- 
ture and care of its natural protector, both for maintenance 
and education. It is a mistake to suppose that the father 
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has an absolote vested right to the custody of the infant: 
Uaited States vs. Greea, 3 Mason, 432." 

Judge McPheraon, in Commonwealth ex rel. Hauer vs. 
Wise, 8 Dist. Rep., 290 (1893), well states: "In this classof 
questions three interests are involved, of the parents, of the 
siau>, and of the child respectively; and of these the most 
important and controlling is the interestof the child, because, 
by a proper decision upon this question the other two are 
best advanced." 

A full, careful and clear discussion of the whole subject 
was made by Judge Allison in Commonwealth vs. Louise Hart, 
UPliila., 352. 

In Commonwealth vs. Michael Devine, Judge Edwards, 
of Lackawanna County, hasheld: "Underourlaw thefather's 
right to the custody of his children must give way to the 
welfare and interests of the children, and in the exercise of 
conscientious discretion the court may take their custody 
from him and transfer it to their grandfather." 

After a careful and conscientious examination of all the 
authorities we think the taw is summed up as follows: 

The right to deprive the father of the custody of his 
children is exercised upon exceptional grounds, having refer- 
ence only to tlie welfare of the chidreu, so that lu contests of 
this kind the opinioD of the judicial miud is now almost univer- 
sal that neither of the parties has any right that can be allowed 
to seriously militate against the welfare of the children. The 
paramount consideration is: What is really demanded by their 
best interests 1 Certainly no ottier occasion can call tnore loudly 
for judicial vigilance iu searching for the exact truth and puttiug 
aside of the expediency of the mere technicalities of procedure. 
The fate or interest of the child is not to depend on what parties 
may see proper to state or evade in their formal allegations, nor 
on any artilicial rule of pleading. There should be full inquiry 
and an exhaustive examination on oath, in order that the tribunal 
investigating may have the benefit of all the light practically or 
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reasonably attaioable, and on this priuciple and with this view 
we decide this case. 

The evidence, as stated above, shows that these children 
have been with their grandmother from 1903 up to the present 
time. The eldest, when she first went to her grandmother's 
home, was only eight yeara of age, and the youngest but two, 
la all those yeacs the father has visited them but twice, and is 
practically a stranger to them. The grandmother owns her own 
home, is a widow, sixty-four years of age, and has living with 
her two unmarried daughters and a son. The income of the 
familyisaboutsixty-fivedollars per month. The father has been 
paying but ten dollars per month for the support of his five 
minor children. He, about two years ago, was married for the 
second time, to a widow with two children of her own, now liv- 
ing with the mother and and her second husband, the petitioner 
ia this case. These children are aged ten and twelve, respec- 
tively. The petitioner earns about forty dollars per month. 
They own their own home, on which there is an incumbrance of 
about two hundred dollars. Of course, his second wife and those 
two children of hersarecntirestrangerstothefivechildrenby his 
firstwife. Thefive children, the subject of this controversy, were 
present in court, well dressed, well kept. In answer to 
questions of the court ttiey said that they went to 
school and to church and Sunday school; that they were happy 
where they were, and all of tJiem expressed the desire to remain 
with their gmndmother. This, of course, would be natural, as 
they have known no other home for some years. The eldest 
child, and perhaps the second, would have discretion enough to 
make choice of where they would live. It would be a wrong to 
these children to separate them. They ^re contented, happy 
and well cared for where they are. These conditions, of course, 
may change, as the grandmother is advanced in yeais, and how 
long this home may be kept together is, of course, problematical; 
but we think after a conscientious and careful consideration of 
the testimony, that these children are better off where they now 
are. To take them away from the home that they known for all 
those years and to place them in another family, entire strangers 



Digiized by Google 



40 In re Petition op Franklin B. Fbyer. 

to them, children of aootfaer mother, and a family that earns 
less than the one which they are in, would, in our judgment, be 
a violation of that sound discretion which is lodged iu the court 
in cases of this kind. 

In view of the authorities that we have examined, and in 
the exercise of a couscientiouB discretion, we have come to the 
conclusion that the children in the present case must remain iu 
the custody of the respondent. Her home is practically the 
only one they have known. They are evidently surrounded by 
affection, well taken care uf, and are of tender years. They need 
a continuance of the affectionate care they are now receiving. 
There is no question about the ability aud the anxious willing- 
ngnessofthe respondent to maintain and educate them. We have 
tried to see our way clear to give the custody of the childi'cn to the 
father, but we cannot. We feel satisfied, to a moral certainty, 
that they are Bafe and happy where they are. We could not 
feel so if we awarded their custody to their father. It may be 
that these conditions may change upon the death of this grand- 
mother, and we leave that question open for oui- future deter- 
mination. Of course, if this father desires to see his children, 
he has that right, and should be permitted, upon proper occa- 
sions, to visit his children. 

And now, December 20, 1909, it is ordered that the child- 
ren, Emma, Benjamin, Ira, Montana and May Fryer, be re- 
manded to the respondent, Lucinda Kamb, aud that the proceed- 
ings in this case be dismissed; The father should be permitted 
to visit the children. Counsel may agree as to the time and phice. 
If they cannot agree, we shall make the necessary order under' 
application in chamber's or in court. The petitioner is directed 
to pay the costs of this proceeding. The former order of court 
directing the ten dollars per month to be paid to the mother is 
changed to the grandmother, Lucinda Kamb. 
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Commonwealth vs. Dunmojer. 

Summary Conviction— Act of May 2, 1901, P. L. 132— 
Disorderly conduct— ProceedinKs. 

In a proceeding for disorderly conduct under the Act of May 2, 1901, 
P. L. 132 no indictment should be found; the record of the justice comes 
before the court on appeal aa provided by the act; such record should con- 
tain the information with a reference to the act of assembly, the namea 
of the witnesses and substance of their testimony, finding of a conviction 
and sentence imposed. 

Appeal. Q. S. November Sess. 1911. 

H. O. Haag, for appeal. 

R. S. Bashore, Contra. 
Shay, P. J. Dec. 18, 1911. 

This was a summary conviction under the Act of 2iid. 
May, A. D. 1901, P. L. 132, which provides as follows: 

"Section I. Be it enacted, etc., that from and after the 
passage of this act if any person or persons stiall wilfully 
make or cause to be made, any loud, boisterous or unseemly 
noise or disturbance, to the annoyance of the peaceable res- 
idents nearby, or near to any public hishway, road, street, 
lane, alley, park, square or common within this Common- 
wealth, whereby the public peace is broken or is disturbed, 
or the traveling public annoyed, he, she or they shall be 
guilty of the offence of disorderly conduct, and upon con- 
viction thereof before any justice of the peace, alderman, 
mayor or burgess, shall be sentenced to pay the costs of 
prosecution and to forfeit and pay a fine not exceeding ten 
dollars, and in default of the payment thereof shall be com- 
mitted to and imprisoned in the county jail of the proper 
county for a period not exceeding thirty days." 

To this act there is a proviso, providing, "that the de- 
fendant or defendants, within five days after such conviction, 
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may appeal to the court of quarter sessions of the county in 
which said justice of the peace, alderman, mayor or burgess 
shall reside, without special allowance therefor, upon enter- 
ing into a recognizance in double the amount of costs and 
fine, and conditioned for the appearance of the defendant or 
defendants at the next term of quarter sessions to answer 
said charge." 

The information is in the nature of a criminal information, 
binding the defendants over, and sets forth that "Monroe 
Dunmoyer and Mary Dunmoyer made a loud, boisterous noise 
and disturbance of the public peace in Washington Street, 
Tremont Borough, charging them with disorderly conduct, 
using vulgar ami profane language, which iscontiary tothe 
Act of Assembly." Signed the first day of November by 
Mrs. Mary Sheibly, and sworn to before Samuel Freeman, 
Tremont. Then it charges, "Warrant issued November 1st. 
1911, on oath of Mary Sheibly, charging defendants with dis- 
orderly conduct and disturbing the public |>eace. November 
3rd. 1911, defendant brought up and after hearing was fined 
ten dollars and pay all costs, or thirty days in prison, and 
bail demanded for fifty dollars for appearance at next term 
of court." 

There is no evidence attached to this, no conviction. 
A sentence is recorded, and the whole return we have set 
forth. 

There seems to be a mistaken idea among many of the 
profession at this bar, as to the proceeding in casesofsummary 
conviction. The case at bar is entirely wrong. No indict- 
ment should have been found in this case, but it comes to 
the court as a court of review, whose duty is to either sus- 
tain the conviction or set it aside. On appeal taken, the 
record of the justice should l>e full and complete; it should 
contain the information with a reference to the Act of Assem- 
bly and the section under which the party is charged, the 
names of the witnesses and the substance of their testimony, 
the finding of a conviction by the justice, and the passing of 
Bentence. Upon appeal taken by leave of the court, the 
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proper method of procedure then is for the court first to re- 
view the record, and if that is correct, they can proceed and 
bear testimony to see if the justice waa warranted in the 
conviction that lie made. If the record is not correct, the 
proceeding should be set aside, or if tlie justice was not war- 
ranted In his conviction the proceedings should be reversed. 
For this position we have abundant authority. 

In the case of Commonwealth vs. C. Davison, 11 Super- 
ior Ct. Kep., 130, it is held; "In an action which in its true 
nature and effect is a proceeding for the punishment of a 
criminal offence, although in form an action of debt, it is 
still essential that the record shall contain a finding set forbli 
in express termsor to be implied with certainty that a special 
act has been performed by the defttndant, and it shall de- 
scribe or define it in such a way as to individuate it and show 
that it falls within the unlawful class of acts; without this, 
a judgment that the law has been violated goes for nothing." 

In Commonwealth vs. Cannon, 32 Superior Ct. Rep. 78, 
it is held: "A summary conviction must contain a finding 
that a specific act has been performed by the defendant, and 
it must describe or define it in such a way as to individuate 
it and show that it falls within the unlawful class of act^; 
without this, a judgment that the law has been violated goes 
for nothing. This is not merely a formal or technical rule 
on summary conviction, but most essential andsubstar,tial. " 
I^ittanning Borough vs. Burns, 47 Superior Ct. Rep., 540. 

In Commonwealth vs. Snyder, 36 County Ct. Rep., 183, 
it is held: "A summary conviction under the fish law of 
May 29, 1901, cannot be sustained where the record of the 
justice fails to show the county in which the alleged offence 
is committed, and there is nothing in the record which would 
protect the defendant from prosecution in any other tribu- 
nal for the same offence." 

In Commonwealth vs. Williams, 27 Lancaster Law Re- 
view, 146, it is held: "In a summary conviction, arecord is 
fatally defective which shows that the defendant was senten- 
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ced, but does not show that he was convicted. In summary 
conviction the testimony need not be fully written out or 
appear on th« record, but enouKh must appear to show that 
the conviction was authorized." Byers vs. Commonwealth, 
57 Pittsburis Legal Journal, 319. 

In Fessenden vs. Pittsbui^, 58 Pittsburg Legal Journal, 
264, in a summary convictioii the alderman's record set forth, 
"After hearing of evidence, defendant fined ten dollars." 
Held, that the record was defective in not showing that de- 
fendant had been convicted, and judgment was reversed. 

In Commonwealth vs. John Kostack, et al., 11 Lacka- 
wanna Jurist, 35, it is said: "In penal proceedings every- 
thing necessary to support a conviction must appear affirm- 
atively, so that the validity of the conviction will be appar- 
ent on the face of the record, without resort to any pre- 
sumption in favor of the jurisdiction of the magistrate or 
the legality of the trial or judgment. The substance of the 
evidence must appear in the face of the record, so that on 
review by an appellate court it will be apparent on inspec- 
tion that the proceedings were within the magistrate's 
jurisdiction, and that the case was conducted according to 
law, ' ' 

In Commonwealth vs. Borden, 66 Pa., at page 276, the 
Supreme Court say: "The next objection is that the evi- 
dence was not recorded and returned with the writof certio- 
rari for examination and review by the court. On this point 
the English cases observe great strictness; and in our own 
we have never held that less than the essential parts or par- 
ticular substance of the whole testimony should be set 
forth." 

In Commonwealth vs. Nesbit, 34, Pa. 898, it is held: "It 
is essential, that a summary conviction shall contain a find- 
ing that a special act has been performed by the defendant; 
and that it shall describe it, or define it, in such a way, as 
to individuate it, and show that it falls within an unlawful 
class of acts. When the record contains no definite facts, 
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but only a lee^al cocclusion from unrecorded facts, a Super- 
ior court cannot, without compelling a return of the evidence, 
or taking testimony of what it was, decide whether the legal 
conclusion, that is, the conviction of the offence, be right or 
wrong. In such cases, it usually reverses the conviction, 
because no act appears upon it, that justifies the judgmeat." 
Reed vs. Wood, 102 Pa. 316. 

We might pursue this subject indefinitely, for the au- 
thorities are so abundant, but we will only refer to a few 
more: 

Madison vs. Commonwealth, 56 Pittsburg Legal Jour- 
nal, 229. Commonwealth vs. Gossler, 9 Justice's Law Re- 
IX)rter, 72. Commonwealth vs. Williams, 19 Dist. Rep. 1078. 
Commonwealth vs. Hippe, 20 Dist. Rep., 390. 

We say nothiog about the unconstitutionality of this 
Act of 1901, with reference to the proviso allowing an appeal 
without the sanction of the court, for this question is not 
raised before us; but we call the attention of the profession 
to the decision of the Superior Court in Commonwealth vs. 
Lackey, 81 Superior Court Rep., 441. 

The conclusion we must inevitably come to in this case, 
from the above authorities, is that the record returned is 
wholly defective in almost every particular, and, therefore, 
the conviction cannot be sustained. 

Now, December 18, 1911, the judgment of the justice in 
the above stated case is reversed and set aside. 
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Commonwealth vs. Mohn. 

False pretense— Demurrer, 

The representations, upon which the charse is founded, must be .of 
an existing fact, calculated to deceive a person of ordinary prudeitce. 

Tbe goods or meney must have been parted with on the faith and 
credit of the pretence. 

Q. S. Demurrer to indictment. 
No. 1327, November Term, 1911. 
J. Lioeaweaver and R. J. Graeff, for demurrer. 
Commonwealth vs. Hoorer, 6 Lane. 129. 

John J. Kelly and Jas, B. KeDly, Contra. 

Commonwealth vs. Sebring, 1 Dist. 163. 
It is sufficient that the money was obtained from tbe 
prosecutor by a false pretence wilb intent to defraud. 

Commonwealth vs. White, 24 Sup. 178. 

Commonwealth vs. Graves, 23 Pa. C. C. 252. 

Commonwealth vs. Daniels, 2 Parsons 832. 

Commonwealth vs. Gockley, 14 Dist. 536. 
Proof that part of the pretense was false and that the 
defendant obtained money on it, is sufficient to warrant a 
conviction. 

Commonwealth vs. Lnndberg, 18 Phita. 482, 

Commonwealth vs. Mullen, 4 Dist. 656. 

Shay, P. J. Dec. 18, 1911. 
Tbe indictment sets forth, "That the said George D. 
Mohn, unlawfully and wickedly devising and intending to 
cheat and defraud W. J. Zimmerman of his goods, moneys, 
chattels and property, unlawfully did falsely and designedly 
pretend to him, the said W. J. Zimmerman, that a certain 
pair of bay horses, then and there the property of said George 
D. Mohn, were good and sound in every respect, whereas in 
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truth and in fact said certain pair of bay horses were not 
good and sound in every respect, in that one of said horses 
was bliod in one eye and the sight affected of the other eye, 
and the other of said horses was lame, and thereby did ob- 
tain from the said W. J. Zimmerman a certain sum of money 
being of the value of seventy dollars." 

The defendant demurs to the indictment in the above 
stated case before the jury is sworn, on the ground that the 
facts and matters contained therein, if true and proven, are 
not sufficient to sustain a conviction. 

On the argument oF this case we were inclined to the 
defendant's opialon, basing this thought upon the case of 
Commonwealth vs. Hoover, in the quarter sessions of Lan- 
caster County, reported ite Volume 6 of Ahe Lancaster Law 
Review, at pa^e 1S0, where the indictment set forth that 
the defendant falsely pretended that a boriie which was 
vicious and unsound was a safe and sound family horse and 
Rold him as such, in which case the court sustained the de- 
murrer. 

In Oommonwealth vs. Gockley, 14 Dist. Kep., at page 
536, it is held, "That the representations must be of an ex- 
isting fact, calculated to deceive a person of ordinary pru- 
dence." CommoDwealtb vs. Henry, 22 Pa., 253; Common- 
wealtn vs. Moore, 99 Pa. 570. "They must be such as are 
calculated to impose upon one exercising reasonable caution 
and prudence." Commonwealth vs. Mullen, 4 Dist. Rep., 
656. "The goods or money must have been parted with on 
the faith and credit of the pretence." Commonwealth vs. 
MeCrossen, 2 Clark 6. 

There is no question that this is the proper criterion of a 
case of false pretence. The question is, ave the representations 
such as would lead a prudent man to part with his property, and 
was the property parted with upon the faith of such representa- 
tions! This is essentially a question for the jury. We are not 
a horseman, but believe, however that the sight of a horse is 
sometimes a hard matter bo determine, and may, perhaps, impose 
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upon an ordinary man who is not expert in the buying of horses. 
For this reason we believe that this case should be permitted to 
go to a jury, under proper instructions frono the court, and that 
if the case is properly made out the ladictment vill sustain a 
conviction. 

Now, December 18, 1911, the demurrer is overruled, and the 
case ifl ordered to be proceeded with. 



Moyer vs. Phila. & Beading Bailway Co. 

Statement — Demurrer — Amendment. 

A statement should be sufficiently exact so that the issue mt^ be 
clear and free from doubt. 

Demurrer to statement. No. 211, Sept. Term, 1911. 

John F. Whalen, for demurrer. 

J. W. Moyer, Contra. 
Koch, J. Feb. 12, 1912. 

The plaintiff's statement avers that the plaintiff is the own- 
er of five or more adjoining tracts of land situate in the town- 
ship of East Brunswick, Schuylkill County, and partly in the 
township of Albany, in Berks County and it describes them to- 
gether as one tract having a great many metes and bounds, all 
of which are specifically set forth. It also avers that the de- 
fendant's locomotives move over the defendant company's tracks 
which lie on its own land close to or adjoining the lands of the 
pUuntitr and further, that on or about 1910, an engine of the 
defendant crossing over said tracks threw out spaiks and large 
coals of fire from its smokestack which set fire to the grass, leaves, 
underbrush and other inflammable substance, material and debris 
lying along and upon the defendant company's land and right 
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of way close to the plaintiff's land and thatttie tire so caused, 
spread in its natural course over the defendant's land and 
onto the plaintiff's land, where a liirge poi'iion, to wit, tive 
hundred acres, more or less, of the plaintiff's property was 
burned over, etc., thereby causing great damage to the 
plaintiff. The defendant having been ruled' to plead tiled a 
demurrer for matters of form, alleging four causes, to wit: 

1. That no day or time is alleged in said statement at 
which the cause of action is supposed to have occurred. 

2. The plaintiff's statement does not show what rail- 
road runs near to the land of the plaintiff. 

3. The statement fails to show whateni^ine threw sparks 
or what time of day or what day lIiu engine passed which it 
is alleged caused the damage. 

4. That the said statement is in other respects uncer- 
tain, informal and insufficient. 

We must sustain the first cause. The plaintiff should 
be more specific in his statement than to aver that the fii-e 
occured on or about 1910. The defendant is entitled to know 
the time when the fire occurred as accurately as the plaintiff 
can &z it. And the defendant is entitled to know what engine 
threw the sparks, if the plaintiff knows. 

We think the defendant knows very well the location of 
its tracks and that with the aid of the description of plain- 
tiff's land, as is fully set forth in the plaintiff's statement, it 
can readily ascertain the points between which, along its 
right of way, the fire occurred. Fire always creates indub- 
itable evidence of its whereabouts and no one who is able 
to see can fail to find its trail. But if the plaintiff can spec- 
ify the points where it originated on defendant's property 
and thence burned over onto the plaintiff's property, he 
should nevertheless, make the specific averment in his state- 
ment. The primary and sole object of the pleadings is to 
fix a definite issue for trial and it is incumbent onthe plain- 
tiff in all cases to be sufiiciently specific in his statement of 
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claim so that, with the defendant's plea thereto, the issue 
may be clear, exact and free from doubt. The ffround of 
the action thereby becomes so well defined that it cannot be 
shifted nor can either party be put to any disadvantage on 
the trial. 

See also opinion filed this day in Hendricks vs. P. &. R. 
Ry. Co. 262 Jan. T., 1911. 

And now, Pebrnary 12th., 1912, the demurrer for matter 
of form ia sustained and the plaintiff ia permitted to file an 
amended statement. 



Hendricks vs. Phila. & Reading Ry. Co. 

Statement— Demu rre r— Practice. 
In cases of tort where the statement is not sufficiently specific tite 
proper remedy is by way of demurrer (or matter of form. 

Demurrer to statement. No. 262, January T. 1911. 

John P. Whalen, for demurrer, 

S. M. Enterline, Contra. 
Koch, J. Feb. 12, 1912. 

The action is trespass to recover damages for injury 
done plaintiff's growing timber by fire alleged to have been 
caused by sparks emitted from the defendant's passing 
engine "on or about March 25, 1910" and setting fire to the 
leaves, &c. on the defendant's right of way from whence the 
fire was conveyed to the plaintiff's land. 

The plaintiff filed bis statement on the 28th. of October, 
1911 and at once took a rule on the defendant to plead, but 
tb« defendant demurred and alleged for causes of demurrer 
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the following: 

1. That no cerlaia day or time is alleged in aaid state- 
ment at which the cause of action is supposed to have 
occured. 

2. The plaintiff's statement does not show what rail- 
road runs near to the land of the plaintiff. 

3. The statement fails to show what engine threw 
sparks or what time of day or what day the engine passed 
which it is alleged caused the damage. 

4. The aaid statement is in other respects uncertain, 
informal and insufficient. 

The plaintiff joins issue on the demurrerand prays judg- 
ment quod recuperet against the defendant, &c. 

We think the time stated is certain enough to in form the 
defendant in that respect, but if the plaintiff knows the time 
certainly, his statement should be made morespecillc in that 
respect. 

The statement alleges that "trains are propelled or 
drawn by steam locomotives over the defendant's tracks 
which lie on its own land close to or adjoining the lands of 
the plaintiff." 

The location of the land affected is well indicated in the 
statement and the statement avers that "the Philadelphia 
and Reading Railway Company's right of way" adjoins some 
of the plaintiff's land. The defendant is therefore well ad- 
vised "what railroad runs near to the land of the plaintiff." 

Astothethirdassigned cause for demurrer, we think the 
plaintiff should, if he knows, state what engine threw the 
sparks, butif hedoesnot know what engine, then he should 
state the time of day as nearly as he can when the engine 
passed and emitted sparks. 

The demurrer relates to matter of form and was evident- 
ly filed tocompelthe plaintiff to be more specific. 

In cases of tort where the statement is not sufficiently 
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ipeciSc the proper remedy is by way of demurrer for matter 
of form. Furbish vs. Phillips, 2 W. N. C. 198; Lindauer vn. 
VanKirk, 4 W. N. C. 324; 2 Brewater's Practice, 1145; Duo- 
lap Book of Forms, 732; or a rule to show cause why a more 
specific statement should not he furnished may be obtained. 
Ickenger va. E. B. Co. 20 W. N. C. 333;Niden va. Wolfenden, 
12 0. C. B. 398. 

We will, therefore, not give ju.igment quod recuperet, 
bat will allow the plaiotitt to Ble an amended statement so 
as to meet the suggestions hereinabove contained, as far as 
the plaintiff is able to comply with them. 

We shall make a similar disposition of Moyer vs. P. & R. 
By. Co. 211 September Term, 1911, q. v. 

And DOW, February 12th. 1912, the demurrer for matter 
of form is sustained and the plaintiff is permitted to file an 
amended statement. 



Milewski vs. Chas. D. Kaier Co. 
Written agreement— Fraud— Equity— Evidence. 

When there is an attempt to make fraudulent use of an instrument 
of writing in violation of an agreement made at the same time and witJi- 
out which agreement the writing would not have been executed equity 
will interpose. 

Equity will reform or aet aside a written instrument on th« ground 
of fraud accident or mistalie and parole evidence ia admissible to explain, 
contradict or deny the terms of the written contract. 

Bill in equity. No. 1, March Term, 1899. 

Marr. J. Sept. 25, 1899. 



Digiized by Google 



MiLJEWSKi VS. Chas. D. Kaibr Co. 53 

There are tew disputed facts in this case. According 
to the complaitiant'a bill and defendant's answer it is appar- 
ent that Joseph Milewski, complainant's husband, (now de- 
ceased) being indebted to a Lithuanian Society of which he 
was treasurer, desired the defendant company to aid him in 
raising three thousand dollars by its indorsement on a prom- 
issory note which was to be discounted at a hank and after 
the said Joseph Milewski had interviewed Charles D. Kaier, 
a member of defendant company, the complainant, her hus- 
band, Charles D. Kaier, (now deceased) and John B. Lteher- 
man, also a member of the defendant company, met and it 
was agreed that the defendant company would procure for 
the complainant's husband, the sum of three thousand dollars 
by its indorsement of a note for that amount drawn by com- 
plainant's husband to the order of Anthony Daniazewicz and 
Joseph Moskaites and by them endorsed, provided the said 
defendant company, was fully secured against loss by reason 
of said endorsement, by mortgage upon good and sufBcieat 
real estate and the complainaat agreed to give a mortgage 
upon her separate real estate for the purpose aforesaid and 
at the same time in consideration of the defendant company 
procuring said three thousand dollars it was agreed that 
an «zisting indebtedness of complainant's husband to the de- 
fendant company for eight hundred ninety-nine and ninety- 
seven one- hundredths dollars should be embraced in said 
mortgage of complainant. 

The securingof eight hundred and ninety-nine and nine- 
ty-seven one hundredths dollars was the consideration for 
which the defendant company agreed to aid in raising the 
three thousand dollars. In pursuance of this agreement 
the complainant and her husband executed and delivered to 
defendant company a mortgage for the sum of three thousand 
eight hundred and ninety-nine dollars and ninety-seven conts 
conditioned for the payment of the said sumof eightbundred 
and ninety-niaedollarsand ninety-seven cents and the secur- 
ing the said defendant company from any loss by reason of 
its endorsement of referred to promissory note, which mort- 
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gage was duly recorded within two days after its execution 
and the referred to three thou.sand dollar note was diUy drawn 
and signed by Joseph Mitewski, complainant's husband, and 
endorsed by Anthony DaniszBwicz and Joseph Moskaites and 
delivered to defendant company and by it discounted, but 
the proceeds of the same nor any part thereof were nev'er 
paid to either complainant or her husband or to any person 
for their use or benefit although frequent demand was made 
for the payment of same. 

Defendants, in their answer, say that complainant's 
real estate was not sufficient to protect them against loss by 
reason of its endorsement of the referred to three thousand 
dollar note and demanded additional security which Joseph 
Milewski promised and agreed to furnish in the form of a 
judgment bond, to be made by said Anthony Danisz3wicz and 
Joseph Moskaites which bond the defendant company agreed 
to accept. It is not asserted that the complainant agreed 
to the giving of the referred to judgment bond nor knew at 
the time she executed the mortgage that any such promise 
by her husband had been made. 

After the mortgage had been executed, delivered and 
recorded and the promissory note given to defendant com- 
pany, Charles D, Kaier of the defendant company, refused 
to give the proceeds of tlie three thousand dollar note unless 
be was paid the eight hundred and ninety-uine dollars and 
ninety-seven cents or secured by additional security. 

The competency of the complainant as a witness was 
raised at the hearing and her evidence was admitted, reserv ■ 
ing the question of its competency for further consideration 
but for the purposes of this case under the averments of the 
bill, the admissions in the answer tiled and the evidence of 
Anthony Daniszewicz and Joseph Moskaites it is not neces- 
sary to pass upon her competency. 

It is evident that the moving cause of Joseph Milewski 
seeing defendant company was to have them aid him in rais- 
ing three thousand dollars and the defendant company agreed 
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to do so on condition that he would protect it against loss 
by li mortgage on his wite's real estate and at the name time 
by said mortgage secure to it, the defendant company, the 
payment of the existing indebtedness of complainant's hus- 
band to it, the defendant compauy, and after the said mort- 
gage was drawn, executed, dehvered and recorded in accord- 
Hnce with the agreements and the promissory note was de- 
livered to the defendant company as agreed upon, Charles 
I>. Kale r refused tocarry out the conditions of the agreement 
but demanded either the payment of the existing indebted- 
ness of eight hundred and ninety nine dollarn and ninety* 
seven cents or additional security for the same and not re- 
ceiving either refused to advance the three thousand dollars 
but insisted upon holding the mortgage for the payment of 
eight hundred and ninety-nine dollars and ninety-seven 
cents and the question thus raised is, can the defendant 
company thus hold the mortgage after having refused to 
carry out of partthe contract under which the mortgage was 
given? 

Anthony Daniszewicz on page 26 testified that at the time 
he signed the note in Mr. Kamscy's office he was not asked to 
give anything else or any other security. Also on page 27 that 
after the execution of themortgBgehe went with Joseph Milewski 
to see Mr. Kaier who refused to give the three thousand dollars 
until he was secured for the existing debt of eight hundred and 
ninety-uine dollars and ninetyseveu cents, and on page 29 he 
^ain says that Mr, Kaier refused to give the money untii the 
existing debt was settled, and this he repeats on page 32 on 
cross -examination. 

Joseph Moskaites, on page 40, says that at au interview be- 
tween himself, Joseph Milewski, Anthony Daniszewicz aud Mr. 
Kaier, after they signed the paper, 3Ir. Kaier said, you will 
get your money and that everything will be all right, aud on 
page 41 he says that Kaier would not pay the money to Joseph 
Milewski until he, the witnc^, and Daniszewicz should sign a 
note which he, the wituess, refused to do. 

It is difficult, trom bill and the auswerand theforegoiug 



Digilzed by Google 



S6 MiLEwsKi vs. Chas. D. Kaigr Co. 

evidence, to escape the oooclusioa tliat tbe defendant company 
availed itself of the necessities of Joseph Milewski to secure his . 
indebtedaess to them by having it embraced in the mortgage 
given by complainant and afterwards finding her real estate some- 
what encumbered, demanded payment of said indebtedness or 
additional security for the same and not receiving either refused 
to advance the three thousand doUara bull claims to hold the 
mortgage as security for the payment of eight hundred and ninety- 
nine dollars and ninety-seven cente which is a fraud upon the 
complainant whether so intended or not. 

An examination of the evidence of W. P. Bamsey, the only 
witness called by defendants, does not throw any light on the 
transaction and it to tbe effect that after he prepared the mortgage 
and note and the same were executed and sent to defendant 
company he reported the amount of liens against the complain- 
ant's property and subsequently had cnnveraations with some of 
parties but none with the complainants. 

When there is an attempt to make a fraudulent use of an 
instrument of writing in violation of an agreement made at the time 
the instrument was executed and without which it would not 
have been executed, equity will interpose. 
PhUlips vs. MeUly, 106 Pa. 536. 

It is a well settled rule in Pennsylvania that equity will re- 
form or set aside a written instrument on the ground of fraud, 
accident or mistake and that parole evidence is admissible to ex- 
plain, contradict or deny the terms of a written contract. 
Llppincott vs. "Whitman, 83 Pa. 244. 

If a creditor induces his debtor to secure a pre-existing debt 
upon condition of advancing a further sum of money and after 
obtaining the security refuses to make the advances a Court will 
cancel the moregage as having been obtained by fraud. 
Gross vs. McKee, 63 Miss. 636. 

If the consideration for a mortgage fails, the mortgage be- 
comes invalid. 
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PiDgery oq MortgaK@^> Vol. 1, Pages 5B4 aud 505. 
Smith V3. Newton, 38 111. 230, 
McDonneM vs. Fisher, 25 N. .J. Eq. 93. 
Mason V3. D.iley, 17 Mtss. 403. 
Aiken vs. Morris, 2 Barb. C. H. 140. 

Although neither side has requested a finding of facts 
or law yet it is proper to do so. 

FINDINGS OF PACTS. 

First— That the pro[)erty mortgaged was the Complain- 
ant's separate property. 

Second— That an agreement was made between Joseph 
Milewski and his wife the complainant and the defend- 
ant whereby the defendant company was to aid Joseph 
Milew.slii by its endorsement of a three thousand dollar note, 
the proceeds of which note were to be paid to the said Joseph 
Milewski and the defendant company was to be secured 
atfainst loss by reason of said endorsement, by mortgage on 
complainant's real estate and at the same time complainant 
was to secure to the defendant company, the payment of a 
pre-existing indebtedness of eight hundred and ninety-nine 
dollars and ninety seven cents which her husband owe<l to 
the defendant company, by including same in referred to 
mortgage. 

Third— That in pursuance of said agreement, said mort- 
gage and note were executed and delivered to the defendants 
and the mortgage was recorded within two days after it was 
executed. 

Fourth- After the mortgage was executed, delivered and 
recorded and the note was delivered to defendants a de- 
mand was made upon them, the defendants, to pay the 
trtree thousand dollars to complainant's husband which was 
refused and the payment of the eight hundred and ninety- 
nine dollars and ninety-seven cents was demanded or addition- 
al security was demanded before the three thousand dollars 
would be paid. 
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Fifth — Th&t no part of said three thousaad dollars has 
been paid to complainant or to her husband, or to any per- 
son for them. 

Sixth— That defendant company claims to hold said 
mortgage aa security for the payment of referred to debt of 
eight hundred and ninety-nine dollars and ninety-seven cents 
and refuses to satisfy the same of record. 

Seventh — That the agreement in reference to the mort- 
gage, the note and the securing of the preexisting indebted- 
ness of complainant's husband constituted one transaction. 
FINDINGS OP LAW. 

First— Parol testimony is admissible to show want of 
consideration in a written instrument when it is alleged that 
fraud, mistake or accident exists. 

Second— When a party agrees with a debtor to secure 
advances to him and thereby secures a pre-existing debt and 
then refuses to make the advances agreed upon a court of 
equity will cancel a mortgage thus obtained as having been 
obtained by fraud. 

Third — The giving of the mortgage to protect defendants 
against loss by reason of its endorsement of a promissory 
note and to secure the pre-existing debt owiag defendant 
company by complainant's busbaac^ constituted one trans- 
action and after defendant company accepted said mortgage 
it was bound to aid the complainant's husband in raising the 
three thousand dollars in the manner agreed upon and with- 
out additional stipulations and its refusal to pay over the 
money avoids the whole contract and it cannot hold the 
mortgage as security for the payment of the pre-existing 
debt and yet refuse to advance the three thousand dollars in 
the manner agreed upon. 

Under the facts existing in this case as averred in the 
bill of complaint and admitted in the answer of the defend- 
ant company and as proven by the testimony of Anthony 
Daniszewicz and Joseph Moskait«s the equitable relief pray- 
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ed fcr should be granted. 

And now, September 25th, A. D. 1899, it ia herewith 
decreed and ordered that ihe referred to mortgage, dated 
January 4th. A. D. 1898 wherein Joseph Milewski and hi.s 
wife Joanna Milewski, above named complainant, in right of 
said wife, are the mortgagors and the Chas, D. Kater Com- 
pany, Limited, defendant above named 18 the mortgagee, be 
surrendered by said. The Chas. D. Kaier Company, Limited, 
to the said Joanna Milewski and that the same be cancelled 
and satisfied of record by the said Ohas. D. Kaier Company, 
Limited, and that the coats of these proceedings be paid by 
The Chas. D, Kaier Company, Limited. 



New Philadelphia vs. Slattery, et al. 
Buildings on public highways — Public rights— Obstruc- 
tion of streets— Injauction. 

right in 

Persons occupying a public street for any length of time acquire no 
right thereto. 

No title can be acquired against the public by user alone nor lost to 
it by non-user. 

Buildings erected on puplic grounds or highways acquire no right on 
account of time or expenditures. A street can no more be obstructed par- 
tially than closed altt^ether. 

An injunction will Issue to prevent encroachment on a public highway. 
Motion to continue or dissolve injunction. 
No. 4, November Term, 1898. 
James P. O'Hare, for plaintiff. 
John P. Whalen, for defendant. 
Bechted, J. Nov. 28, 1898. 



Digllzed by Google 



60' New Phila. vs. Slatteby, et al. 

Tbe injunction in this case was granted on complainants 
bill to restrain the defendants from erecting^ a building on 
Water street in said borough. Water street intersects with 
Valley street; and, at the northeast corner thereof, the de- 
fendants have cooimenced the erection of a building, the 
foundation of which, according to a survey made by J. W. 
Geary, Jr., extends in front, into said Water street eight 
feet eleven and one-fourth inches on the line of intersection, 
and in the rear on Water street fifteen feet four and three- 
fourth iQcbes, and lies laterally on said Water street for a 
distance of sixty feet and two inches. The streets named 
are the principal streets in the borough. 

The borough of New Philadelphia was incorporated on 
the 10th. day of February, 1868. The application for incor- 
poration says the town "Contains a colWction of houses 
collocated after a regular plan in regard to streets and alleys." 
One Tanner, the first Chief Burgess, had in his possession a 
certain map which was always recognized as the borough 
plan, and disputes respecting lines were settled by it. The 
map' was the same or similar to a map made by Jesse H^wley 
in 1865. According to this map the widih of said Water 
street at the place in question is 80 feet. But it has never 
been used to its full width as a driveway. Silver Creek 
winds its way through the borough partly on thi.s street, and 
tbe driveway seems, on that account, to have been con6ned 
to that part of said street which lies west of the creek. 

The eastern line of Water street is a certain distance 
from the creeli where it crosses Valley street. The ground 
lying between the creek and tlie eastern line of Waterstreet 
has been claimed by Michael Rooney and his heirs for many 
years. The entire projection of the building within the 
lines of Water street, as above set forth, is upon this piece 
of ground and the defendants are erecting the building with 
the consent of Rooney's heirs. 

On the first day of October. 1868, Michael Rooney ob- 
tained from James Rowlings a certain paper for the latter's 
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rtKht, title and interest Id loi 58, and on the 27Lh. of M»y, 
187-1, he received from the New Philadelphia Cual Mining 
Company a deed for lot No. 58, tm tlie map or plan of New 
Philadt^lphia re surveyed April, 1865. In said deed llie lot 
is described as containing HO feet in front and 200 feet in 
deplh, and is* bounded on the north by Kimber street; on the 
east by lot No. 57; on the south or front by Valley street; 
and on the west by Water street. It will t>e noticed that the 
ground in question lies adjacent to and west of lot No. 58. 

The New Philadelpliia Coal Mining Company by dt-ed 
dated 9 December, 18y0, and recorded 13 D»*cember, 1880, 
conveyed to the Alliance Coal Mininij Company its title to 
891 acres in Blythe township, Tiie borough ot New Phila- 
delphia lies within this tract. 

The lat'er named company and the borough in 1883 em- 
ployed J. W. G«ary, Sr. a civil engineer, to re-survey the 
town. He obtained from said company the map or plan of 
the re survey made by Jesse Hawley in April, 1865. This 
map shows the location of lot No. 58, to be identical with 
that given in the deed to Roouey, and it fixes the width of 
Water street at eighty feet. In pursuance of his employ- 
ment Mr. Geary made a re survey in 1883 and preserved the 
width of Water street as laid down in the survey and plan of 
1865. He says that in his survey and -plan the width and 
location of Water street are the same as in the plan of 1865, 
and he swears that the map or plan of hi-^ survey was adopt- 
ed by the town council in 1883 The minutes of that year 
however, do nut make the fact of adoption to clearly appear, 
though they do show that "Mr. J. W. Geary, civil engineer, 
presented a map of the borough and made suggestions to have 
certain streets changed and vacated," and that "Mr. Geary's 
suggestions were adopted." ThesemUmtes, which aredaied 
6 October, 1883, at least, show there was a map of the bor- 
ough in existence, whicb was recognized as such by the town 
council. On the 8tb. of August, 1888, the town council 
passed an ordinance laying out certain streets "as shown by 
a survey made by A. Y. Smith, in 1888, copy of which sur- 
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vey is added to the map made by J. W. Geary in September, 
1883, which map is now in possession of said council." 

The foregoing facts show that Water street was origia- 
ally laid out by the landowners at the width of eighty feet 
and by them dedicated to public use; that the town plot was 
recognized by the inhabitants at the time of incorporation 
and that the width and location of Water street were ofBcially 
accepted by the borough authorities. 

A late survey made by J. W. Geary, Jr., for the purposes 
of this case shows that lot No. 58, is, in point of fact, more 
than 80 feet wide in front. But the defendants claim the 
right to erect their building on the ground in question by 
reason of the fact that it has never been used by the public 
as a part of the highway, and because of the occupancy by 
the Rooneys for the past 30 years. The Rooneys had a 
water closet and bake oven on the ground and for many 
years they have had it fenced in. 

Independent of every other fact in the case, Rooney's 
deed proves a dedication of Water street to public use, and 
its use by the public for many years presumes an acceptance 
by the public. The public lost no right because of non-user 
of the portion of the street claimed by the defendants, nor 
did the Rooneys acquire any right to the ground by long 
continued occupancy. Public rights are not destroyed by 
lOBg-continued encroachments or permissive trespasses; Kit- 
taning vs. Brown, 41 Pa. 269, No title can be acquired 
against the public by user alone, nor lost to it by non-user; 
Com. vs. McDonald, 16 S. & R. 389; Com. vs. Rush, 14 Pa. 
186; Penny Pot Landing vs. City of Philadelphia. 16 Pa. 
79; County of Susquehanna vs. Deans, 33 Pa. 131. Buildings 
erected on public grounds or on highways acquire no right 
on account of time or expenditures; Com. vs. Alburger, 1 
Wh. 486; Ring vs. Sheneberger, 2 W. 22; Com. vs. Bouman, 
3 Pa. 202; Wartman vs. City of Philadelphia, 33 Pa. 202; 
Philadelphia vs. Railroad Ck>. 58 Pa. 253. A street can no 
more be obstruced partially than closed altogether: Koff vs. 
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Alter, lOI Pa. 27; Com. vs. Moorehead, 118 Pa. 344. An in- 
janction will issue to prevent encroachment oq a, public hierh- 
way, Reiner's Appeal, 100 Pa. 182. 

And DOW, November 28, 1898, this cause came to be 
beard on bill and answer and was argued by counsel, and 
whereupon, upon couaideratioa thereof, it in ordered ad- 
judged and decreed as follows, viz: That the injunction 
formerly granted in this cause be made perpetual; that the 
foundation of the proposed building, so far as it encroaches 
on Water street, is a public nuisance and that the defendants 
remove the same from said street, and it is further ordered 
that the defendants pay the costs of suit. 



Peaisou vs. Kautner, et al. 



County bonds — Approval by Conti-oller — Advertising fnr 
bids— Controller act of 1895— Acts of 1874, P. L. 65; 1881, P. L. 
10; 1891, P. L. 252; 1897, P. L. 17. 

The couDt7 commissioners are not obliged to advertise for bida b«- 
fore issuing bonds. 

The county controller is not authorized to approve bonds which are 
to be issued by the commissionera. 

Amicable Actiou. No. 198, July T., 1899. 

a, H. Kaercher, J. F. Wlialeu, A. W. Schalck aud F. G. 
Farquhar, for Petitiou. 

B. H. Kock aud H. O. Becbtel, for Commissiouei's. 
Mabb, J. June 26, 1899. 

The fects agreed upon in the case stated show that the de- 
fendants by resolution adopted May 12, 1898, decided to fund 
the then existing floating debt of the county by issuing coupon 
bonds bearing interest at the rate of four per centum per annum, 
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which resolatioD was changed oa the 30th. day of AfarGh, 1899, 
by reducing the rate of interests from four per centum to three 
and one-half per centum and the bonds to be issued were redeem- 
able after twenty years from the date of issue instead of live 
years from said date. 

On March 30, 1899, the above stated parties entered into 
an agreement in pursuance of which the said Henry H. Pearsoa 
agreed to pay into the treasury of the county of Schuylkill the 
par value of said bonds plus the sum of seven thousand, six 
hundred dollars as a premium for the bonds Issued, provided the 
total issue amounts to the sum of one hundred and ninety 
thousand dollars and further agrees to provide at his ov/n ex- 
pense all the blanks necessary to issue said bonds, pay all inter- 
est accruing from the first day of April, 1889, to the day of the 
date of delivery of said bonds to him. 

Another stipulation in said agreement is as follows, "It ia 
further agreed that if it be decided by the courts that it is 
neoessary to advertise said bonds prior to selling the same this 
agreement is to be void and of no effect." 

In pursuance of the terms of the referred to agreement the 
defendants, acting as a board of Commissioners, by resolution 
provided to issue one hundred and seventy-eight bonds of the 
denomination of one thousand dollars each, provided a form 
thereforeand notified the plaintiffto furnish the blanks necessary 
to issue the same and the plaintiff, in compliance with the terms 
of referred to contract and said notice, at his own expense, 
supplied said blanks, handed them to the said commissioners 
for execution and delivery and has made tender of the full con- 
sideration for said bonds but the commissioners refuse to deliver 
said bonds to the plaintiff for the reason that bids for the sale 
of said bopds have not advertised and that the controller has 
for said reasons refused to approve the issuance of the same. 

In the case stated it is further averred that the defendants 
have prepared and filed a statement in the ofBce of the clerk of 
quarter sessions of the peace of said county, as required by law, 
and that the plaintiff has done all he can do in good faith to 
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carry oat his part of said contract. 

It is apparent thattwo questions are raised, one of which 
is whether or not it is necessary to advertise said bonds 
prior to selling the same and another question relates to the 
approval of the controller prior to the selling of the bonds. 

Whilst it is desirable that all tlie tinancial transactions 
of the county should be done in an open and public manner 
so that all persons and parties shall have an opportunity of 
bidding for any contract or any bond^ and that the controller 
ought to have supervision of any all contracts, yet in deter- 
mining these questions we are controlled by the various acts 
of assembly and such decisions touching thetu as may have 
been made by our courts of appeal. 

In the .present case there is no allegatioa of fraud or 
that the contract entered into for the sale of bonds is in any 
way unfair or unjust to the county, in fact, it seems in all 
it.s provisions to be very beneficial and advantageous to the 
county and it may be fairly doubted whether the advertising 
of the sale of bonds, would in all respects be as advaiit:ige- 
ous the county as the proposed sale. 

An examination of the acts of a.-4sembly relating to the 
increasing of municipal indebtedness or the refunding of an 
existing indebtedness, to wit, the acts of lb74, P. L. 05; of 
1881. P. L. 10; of 1891, P. L. 252; of 1H97, P. L. 17. whilst 
providing stringent rules as to increasing the indebtedness 
of municipalities and for the refunding of existing indebted- 
ness, yet no where required advertising the sale of municipal 
bonds before the issuing of the same. Certain things are 
required, amongst which i-s the provisios tliab no bonds 
shall be sold at less than par value. In this case they are 
sold at a very fair rate of interest at a premium. Nor does 
section 10 of the controller's act of IWSIS relate to tlie sale 
and issuing of municipal bonds. An examination of tliut 
act and the section referred compels the conclusion that the 
contracts therein referred to are those relating to the ex- 
penditures necessary for the carrying on tlie affairs of the 
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county. The concluding portion of the section says "he 
(meaning the controller) shall certify no warrants for con- 
tracts not made agreeable thereto," which fairly implies 
that the contracts referred to in this section are such as re- 
quire to be paid subsequently by warrants, which warrants 
cannot be approved by the controller unless such contracts 
shall have been first duly advertised before they are entered 
into. 

Such a provision is inapplicable to the bonds which are 
issued for the purpose of refunding outstanding indebtedness. 

The other question relating to the approval of the con- 
troller of the bonds before they can be legally issuud and de- 
livered must be controlled by the provisions of the control- 
ler's act of 1895. 

The defendants claim that under the provistons of sec- 
tion four of the controller's act "the general supervision and 
control of the fiscal affairs of the county and of the official 
acts of all officers or other persons who shall collect, receive 
or distribute the public moneys of the county or who shall 
be charged with the management thereof" all acts of the 
county commissioners are subject to the approval of the con- 
troller and therefore no bonds can be legally issued and de- 
livered without the approval of the contioller. 

We cannot agree with this construction under the pro- 
visions of this act of Assembly. No mailer how desirable 
a conclusion it might be and whilst we are desirous of being 
understood that the controller's supervision and control of 
all fiscal affairs of the county and of all its acts must be up- 
held and strictly adhered to yet we are of the opinion that 
in the present case his approval of the bonds is not required 
by any act of assembly. 

In this opinion we are fortified by the opinion of the 
Supreme Court in the caseof Charles A. Snyder Controller 
of Schuylkill County vS- Commissioners of Schuyllcill 
County, 190 Pa. 440, which is a case growing out 
of the action of the county commissioners in May 
12, 1898, in reference to Issuing the very bonds now in 
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controversy and the issuing of which bonds was attempted 
to be restrained by the then county controller. It is true 
that nothing in this case was said of thit bonds being issued 
without the controller's assent nor is that subject discussed 
in the opinion filed by ihe Chief Justice and yet the bill tiled 
and the injoaction prayed for was by the controller who 
asserts his right to file the bill and have an injunction issued, 
"because under the act of 1895 P. L. 403. sec. 4, he has a 
general supervision over the fiscal affairs of the county," 
and for the reasons set forth in the bill the commissioners 
should be restrained from this contemplated act of issuing 
bonds. Notwithstanding the controller's protest as to the 
issuing of the bonds mentioned in the present proceeding 
the Supreme Court held that "the commissioners have the 
power to issue bonds for the purpose of funding floating in- 
debtedness. (Act of April 20, 1874), Williamsport vs. Com- 
monwealth, 84 Pa. 501," and sQstained the lowercourtin re- 
fusing an injunction. 

Can it be expected this court to say that the county 
commissioners cannot legally issue bonds as set forth with- 
out the approval of the controller when the Supreme Court 
in the case cited say that the commissioners have the power 
to issue bonds as referred to, notwithstanding the protest 
of the county controller to the contrary. To decide in this 
case that the approval of the controller is required Would 
be overruling that which is, at least, impliedly decided in 
the case just cited and this we ought not to do. 

There being no question of fraud raised, nor of injustice 
to the county, being perpetrated, and the requirements of 
the act of assembly in relation to the filing sworn statement 
having been complied with and the bonds having been sold 
at a fair rate of interest and at a premium, we have con- 
cluded that the plaintiff is entitled to his peremptory writ of 
mandamus as prayed for. 

Now, to wit, June 26, 1899, it is ordered and decreed 
that P. R. Kantner, Benjamin Kauffman and J. L. StaufEer, 
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commissioners of Schaylkill countj, sign, Real, execute and 
deliver to Henry H. Pearson, Jr., one hncdred and ninety- 
eight bonds of the denomination of one thousiind dollars 
each, npon the payment by him of the price agreed npon as 
per the contract of March 3, 1899, executed by said county 
commissioners and Henry H. Pearson, Jr., the form of the 
bonds to be issued, to be in aoiordance with the provisions 
of referred to contract and that the costs of this proceeding 
be paid by the said commissioners. 



In re Petition of John R. Fertig. 

First assistant clerk of the Orphans' Court— Art. 6, sec. 
4, Constitution— Public officers— Art. 5; sec. 22, Cou'^titutioQ 
—Inefficient officers— Act of April 20, 1897, P. L. 35— Salary 
of first assistant clerk. 

The first assistant clerk of the Orphsna' Court ie not a public officer 
who can be removed under article 6 section 4 of the Constitution. The 
first assistant clerk of the Orphans' Court must be appointed and dismissed 
by the clerk of the Orphans' Court with the consent and approval of the 
court. 

The administration of public affairs by ministerial ofiicerB shall be 
performed by competent and experienced people whose tenure of office 
depends upon faithful and intelligent performance of duty and not upon 
the exigencies of politics. 

In the case presented good reason exists against the removal of the 
incumbent and the appointment of the nominee who was first assistant 
clerk to the present clerk during 1906, 1907 and 1908, and it is a matter 
of public record in the of!ice that they conducted said office in such a neg- 
ligent and incompetent manner that it was necessary, after their term 
had expirM, to issue an order directing the completion of the work which 
they had neglected to perform which orderof Court has not been complied 
with and the clerk now stands open to a charge of contempt. 
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The Act of April 20, 1897, P. L. 37. provides that the salaries of the 
flrst tissistant clerk shall be paid out of the fees of the office upon a bill 
attested by the registsr and coiuitersigned by the Judge of the Court. 

An officer ia always entitled to the salary Hxed by the legislature in 
the manner prescribed in the act relating to the same. 

The attesting of the bill is a ministerial duty which the register 

may be compelled to perform. 

Petition for an order upon the Clerk of the Orphans' 
Court to command him to attest the bill ot John H. Pertig 
for salary as first assistant clerk. 

T. H. B. Lyon, for petitioner. 

Carl Waaner, Contra. 

WiLHELM, p. J. March 4, 1912. 

On the twelfth day of February, 1912, John H. Pertig 
presented bis petition to the court setting out that on the 
eleventh day of December, 1911, he whs duly and regularly 
appointed first assistant clerk of the Orphans' Court of 
Schuylkill County by Thomas S. Herb, the duty elected and 
qualified register of wills and clerk of the Orphans' Court; 
that his appointment as first assistant clerk of the Orphans' 
Court was approved by this court on the day of his appoint- 
ment, and that from the time of his appointment he dis- 
charged and exercised the duties of first assistant clerk of 
the Orphans' Court, and still does continue to perform said 
duties. On the tirst day of January, 1912, the term of office 
of Thomas S. Herb expired and his successor, H. H. Selizer, 
having qualified, assumed the office of register of wills and 
clerk of the Orphans' Court. 

That H. H. Seltzer on the first day of January, 1912, 
presented his petition for the appointment of a first assist- 
ant clerk of the Orphans' Court which petition was received 
by the court and pending the disposition of the same, the 
court authorized and directed John H. Pertig to continue to 
exercise and discharge the duties of first assistant clerk of 
the Orphans' Court of Schuylkill County. That in pursuance 
of said order and direction John H. Pertig continued to per- 



Digiized by Google 



70 In re Petition of John H. FeKTro. 

form all the duties ot his office and that he was acting in 
harmony with and under the direction of the said H. H. Seltzer 
in all matters pertaining to the duties of his office; that on 
occasions, during the absence of the said H. H. Seltzer, he 
performed the duties of the clerk of the Orphans' Court with 
his sanction and by his direction, and that he has been in 
daily attendance in said ofBce performing his duties since the 
first day of January 1912. 

That John H. Fertig on the tirst day ot February, 1912, 
presented his hill for his salary as drst assistant clerk of the 
Orphans' Court to the said H. II. Sellzer, register and clerk 
as aforesaid, and that the said H. H. Seltzer refused and 
still persists in refusing to certify said bill to the court as 
required hy law. 

The petitioner prays the court to grant a rule on the 
said H, H. Sellzer, register and clerk as aforesaid, to certify 
said bill of the said John H. Fertig, according to law, or show 
cause why he does not do so. 

Oq February 12, 1912, H. H. Sellzer, register of wills 
and cl«rk of the Orphans' Court, filed his answer to said 
petition, and in his answer he admitted all of the allegations 
in the petition, except that the said John H. Ferlig was act- 
ing in harmony with and under the direction of the sdid 
H. H. Seltzer in the performance of his duties as first assist- 
ant clerk of the Orphans' Court. The answer alleged that 
John H. Fertig has been performing all such duties against 
the wishes of the said H. H. Seltzer, and in direct violation 
of the eipre-ssed directions of the said H. H. Seltzer. It 
also sets forth the fact that John H. Fertig has been dis- 
missed from the office of first a.ssistant cleik of the Orphans' 
Court in a letter, dated January 1, 1912, in the following 
language: 

"To J. H. Fertig, Esq., 
Pottsville, Pa.. 
You are hereby notified that your services will be no 
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longer required as first assistant clerk of the Orphans' 
Court of Schuylkill County. 

In dismissia)! you from this office, my action is taken 
under the constitutional rights as set forth in Article 6 Sec- 
tion 4, which reads as follows: "Appointed ofScer-s other 
than judges of the courts of record, and the superintendent 
of public instruction, may be removed at the pleasure of the 
power by which they shall have been appointed." 

You were appointed by a former Register of Wills, and 
you are hereby removed by me. 

H. H. Seltzer, 

Clk. O. C." 

The answer also seta out that Thomas A. McCarthy had l>een 
appointed first assistant clerk of the Orphans' Court to fill the 
place made vacant by the removal of .John H. Fertig. 

The only fact disputed by the answer was whether the said 
John H. Fertig since the tiist day of January was acting under 
and in harmony with the direction of H. K. Seltzer in all matters 
pertaining to the duties of bis office, and whether John II. Fer- 
tig in the absence of H. H. Seltzer and his deputies performed 
the duties of the clerk of the Orphans' Court with the sanction 
and by the direction of the said H. H, Seltzer. 

Testimony was taken, and the allegations in the petition 
were sustained, except perhaps, the allegation that said John H. 
Fertig was acting in harmony with the register and clerk of the 
Orphans' (^ourt. The only testimony in denial of theallegations 
in the petition was of a negative chanicter which could not have 
much weight a^inst the positive statements in the testimouy 
of John H. Fertig, to wit, that he was dii-ected by H. H. Seltzer 
to perform certain duties incident to the oMce during the month 
of January, and on one occasion, that is, the 23rd. day of Janu- 
ary, 1912, the office was left in the sole care of John H. 
Fertig during the whole of the day. 

In deciding whether or not this order should issue, it is 
necessary for the court to determine the legal statusof John 
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H. Fertig, who it is andisputed held the title to his office as 
first assistant clerk (having been appointed for an indeter- 
minate term) down to the time H. H. Seltzer became the 
register and clerk of the Orphans' Oourt on the first day of 
January last, when he undertook to remove John H. Fertig 
from his office. 

It is important to observe that the court did not concur 
in or approve the action of the register in dismissing Joha 
H, Fertig from his office, but the register invoked and under- 
took to exercise the aatbority he claims is given him under 
article six, section four of the constitution. The court not 
only did not lend its sanction and approval to the dismissal 
of John H. Fertig from his office, but when the paper appoint- 
ing Thomas A. McCarthy first assistant clerk was presented 
to the court for approval, the court refrained from approving 
the same, and the action of the register in iiaming Thomas 
A. McCarthy first assistant clerk has not been approved by 
the court. Therefore Thomas A. McCarthy has no title to 
the office of first assistant clerk of this court and if he has 
performed or does perform any duties of the office, tiie pro- 
vision of the constitution and the law are being violated. 

It is not alleged either in the petition or the testimony 
that John H. Fertig wasnotcompetenttoexercise the duties 
of his office or that there was any other reason for his re- 
moval except the desire on the part of the register to arbi- 
trarily exercise his alleged right to remove him. The arti- 
cle of the constitution under which the register claims he is 
acting is section four of article six, which read.s as follows: 
"All officers shall hold theirofficeson the condition that they 
behave themselves well white in office, and shall be removed 
OQ conviction of misbehavior in office or of any infamous 
crime. Appointed officers, other than judges of the courts 
of record, and the superintendent of public instruction may 
be removed at the pleasure of the power by which they shall 
have been appointed. All officers elected by the people, 
except governor, lieatenant governor, members of the gen- 
eral assembly, and judges of the courts of record learned in 
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the law, shall be removed by the governor for reasonable 
cause after due notice and full hearing, on the address of 
two-thirds of the senate." 

It is well settled that the words of this article of the 
constitution, in a litperal sense, descriptive of the official 
subject to removal do not include all state, county and 
municipal offlcesa. Houseman vs. Ctommonwealth, 100 Pa. 
222. Therefore, it must be determined in the first instance 
if the first assistant clerli of the Orphan's Court is such an 
officer a-4 is embraced within this section of the constitution. 
If it is, and John H, Pertig has been removed by a proper 
tribunal, bo has no standing to invoke the remedy prayed 
for. 

It is gratifying to know that this section of the consti- 
tution has been illuminated by ttie decisions of the courts, 
and we are not left to grope in tne darlc as to its real im- 
port. In Houseman vs. Commonwealth, it was decided that 
a collector of delinquent tases was an ofKcer who could be 
removed at the pleasure of the appointing power. It was 
htfld that the fact that he was a municipal officer did notex- 
clude him from the provisions of the constitution if he would 
otherwise be included in it. The court said as to the latter 
question. "If, departing from this line of reasoning, we 
inquire whether the office of receiver of delinquent taxes in 
Philadelphia is a public office, and brings its incumbent with- 
in the category of 'p>^blic officers', and as such amenable to 
removal, we think the way is equally clear. He is a receiver 
of taxes. The moneys which come to his hands are public 
moneys. A considerable part of them are collected for, and 
are payable to the Commonwealth under statutes enacted 
specially for that purpose. No element of mere private 
trust pertains to bis functions. The sums he receives may 
be of much magnitude. He is the officer of a great munici- 
pal government with an immense population and vast mater- 
ial interests. It would seem that such considerations suffi- 
ciently indicate the public character of his official position." 
This decision recognizes the fact that it may sometimes in- 
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deed be difficult to distingnish between a public officer, and 
an officer employed by the government to give some special 
service by contract, but the court was clearly of opinion 
that all persons who by authority of law are intrusted with 
the receipt of public moneya, through whose bands money 
due to the public or belongiUK to it, passes on its way to the 
public treasury, must Ije considered a public officer within 
the meaning of section four of article six of theconstitutioa. 

In Commonwealth vs. Black 201 Pa. 4i)3, in discussing 
section four of article six the court said: "The fullest dis- 
cussion of this provision that baa been had so far is to be 
found in Houseman vs. Jom. ex rel Tener, 100 Pa. 222, and 
Lane vs. Com. 103 Pa. 481, in which it was held that theuon- 
stitution made no distinction in regard to the power and 
mode of removal between state, county and municipal officers. 
But these cases give us very little light on the present 
question, as both the offices there concerned were beyond 
dispute important public offices within the provision," In 
deciding that a policeman was a petty officer or subordinate 
ministerial agent or employee, and as such not included in 
section four of article six of the constitution, the court used 
this language: "In practice, it has been established that 
removal is m executive function and may be exercised with- 
out the necessity of legislative concurrence. But it is equally 
well settled that, apart from constitutional restrictions, the 
legislature which creates an office may control the mode of 
filling or vacating It. Without going into the discussion at 
length, we are of opinion that a policeman is a subordinate 
ministerial agent or employee, like a fireman or watchman 
or superintendent of public squares or other property under 
the orders of the municipal department. He is not an inde- 
pendent 'municipal officer exercising grave public functions,' 
in the language of Houseman vs. Com., 100 Pa. 222, but, at 
most, a petty officer, not intended to be included in the con- 
stitutional provision, and therefore subject, as to appoint- 
ment and removal, to legislative regulations. 

In Commonwealth vs. Stokley, 20 W. N. C. 315, it was 
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decided thht a policemaa, beto^ a ministerial officer only, is 
nob a public ofifieer within the meaning of article six section 
four of the constitution, because he is " simply a ministerial 
officer with no power to judge oF the matter to be done, but 
bound to obey and carry out the mandates of a superior. 
His principal function is that of a peace ofScer to maintain 
public tranquility among the citizens. Like a fireman, he is 
employed by themunicipalityforlhe performance of duties of 
an entirely subordinate character under one of the depart- 
ments of the city governoieat. His appointment and re- 
moval isentirely subject in our opinion to Icgisiative action, 
and is in no way restricted by the constitutional provision 
suggested. He is not a 'public officer' in the sense in which 
that term is used in the constitution of Pennsylvania." 

In the case of Richie vs. Philadelphia, 225 Pa. 5U, it 
was said: "The term public officers is not restricted merely 
to officers created by constitutional provisions, but applies 
to officers who exercise important public duties, have dele- 
gated to them some of the functionsof government, and whose 
offices are for a fixed term and whose powers, duties and 
emoluments become vested in a successor, when the otBces 
become vacant." It was here decided that a "publicofficer" 
within the meaning of the constitution is one who exercises 
great public functions and is clothed at the time being with 
some powers of sovereignty . 

In the case of Commonwealth vs. Hasskart, 21 Dist. Re- 
ports, page 119, it was decided that under article six section 
four of the constitution that a clerk in the department of 
docks, wharfs and ferries is not an independent municipal 
officer who could be removed at the pleasure of the power 
by which he was appointed, because he was uotan independ- 
ent municipal officer exercising great public functions. 

We gather from the foregoing decisions that the term 
"appointed officers" in section four of article six of the con- 
stitutioQ does not embrace petty officers who act only under 
the direction of a superior but is confined to public officers 
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who exercise discretion aad have cast upoa them public 
duties in which discretionary power is vesbed or who are the 
custodian of public moneys. 

Tested by the standards above recited there would 
appear to be no doubt that the tirst assistant clerk of the 
Orphans' Court is nob a "public officer" who can be removed 
by invoking the provisions of section four of article six of 
the constitution. He is not an independent officer; he does 
not receive public funds; he is not erercising great 
public functions, but at most he is a petty officer, the subor- 
diiiate of a subordinate ofBcer; he is merely a clerk under 
the direction of a superior and subject to the superior's orders 
and directions at all times and not included in this constitu 
tional provision, and therefore subject to removal by legis- 
lative regulation. 

In the case at bar, section four of article six should be 
considered from another angle. It says that appointive 
ofBcers may be removed at the pleasure of the power by 
which thtiy shall have been appointed, therefore, it is proper 
to consider what is the power that appoints the Srst assist- 
ant clerk of the Orphans' Court. Article five section twen- 
ty-two of the constitution readsasfoUows; "In every county 
wherein the population shall exceed one hundred and fifty 
thousand, the genera! assembly shall, and in any other coun- 
ty may establish a separate Orphans' Court to consist of one 
or more judges, who shall be learned in the law, which court 
shall ezercise all the jurisdiction and powers now vested in 
or which may hereafter be conferred upon the Orphans' 
Court, and thereupon the jurisdiction of the judges of the 
court of common pleas within such county, in orphans' court 
proceedings, shall cease and determine. In any county in 
which a separate orphans* court shall be established, the 
register of wills shall be clerk of such court and subject to 
its directions in all matters pertaining to his office; he may 
appoint assistant clerks, but only with the consent and ap- 
proval of said court. 
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Ic will be observed th^t the rti^isioi-. acliiit; a» clerk of 
of the Orphans' Cjiii't, is^^iven tlie pjA'-'i-tu appoint iiS'<isMnt 
clerks but only wiiU thu consent and approval of the court. 
The rexUter is subject lo the direction of the court in all inat- 
ters pertaining to hisodice, therefora, it would appear that he 
Cdunot make an appointment of an assistant clerk if the court 
should decide that the services of an assistant clerk were un- 
necessary. It is equally clear that he cannot dispense with ihe 
services of a first assistant clerk without theassentof the 
cjurt. It follows, therefore, that if the court is not the real 
appointing power in theuiatterof assistant clerks that the au- 
thority of the (Murt over the management and control of this 
offi.:e is of sucb a character that tite cjui't i'« at; least p.irt of 
the appointing power, and if an assistant clerk is appointed 
by the joint action of the re^i^ter, actiuj^ as clerk of ttie 
Orphans' Cjurt, auJ the ourt, his rem >val cxn only be 
effected by the power that appointed him. 

We know of no oflice and we doubt if there is another 
ofBce in tbe state so completely under the power and domin- 
ion of the court. Tlie office of protbonotary of the Supreme 
and Superi.>r CJurt and protlioiutarie-) of counties of the 
first class act under the direction of the court in all duties 
appertaining to their cifiices, but there the courts are given 
no power with rei^ard to the appointment of deputies or 
clerks, nevertheless I have no doubt, it is within the power 
of either of these courts, if th^iy siioald conclude tlie re.njval 
of a competent deputy or clerk was inimical to the proper 
administration of justice that they could preveQD it by vir- 
tue of the inherent power of tbe court to cjutrol the admin- 
istration of its affairs- 

On account of the unusual provision governing the appoint- 
ment of a first assistant clerk of the Orphans' Court this 
ofiice is distinguished from iii.iny of the appointive oHiLids in 
the state. For instance, the (iovernor, hi making statcappoint- 
ments, in the tirst instance uomiuatfs, after which the consent 
of the senate is asked and if approval is obtained and the appoint- 
ment is not yet complete, lutciiuse it Ls neces.sary, in order lo 
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complete the appoiutmeat, that the Governor proceed to actually 
appoint the officer nominated, if, id his discretiOD, his views as 
to the propriety of the appointment change after the consent of 
the senate is obtaioed, he may decline to make the appointment. 
Until the Goveroor executes the commission, the appointment 
is not mada Laoe vs. Com., 103 Pa, 481. Practically thcsame 
courae of procedure obtains where the appointment of public 
officers is provided by law in many municipal offices in the 
state. 

In Reid vs. Sraoulter, 128 Pa. 324, the couit held that an 
assistant clerk of the Orphans' Court could not be deprived ot 
bis office by an act of the legislature abolishing the salary of the 
office. On page 335, we find this language: "It will not be 
seriously contended that the legislature had any power to pass 
upon the necessity for the appointment, for this discretion is 
expressly committed to the clerk, who is to act with the consent 
and approval of the court Nor will It be pretended that the 
assistant clerk might be removed from his office by a simple act 
of legislation; there was no power competent to remove him, 
save the tribunal which conferred the appointment." This 
language is significant in that it clearly indicates that the court 
I'^arded this appointment to have been conferred by a tribunal. 
The word tribunal is defined to be che seat of a judge, the court 
or forum of justice. It is reasonable to infer that the court in 
this decision purposely declared that as the appointment could 
not be made without the consent of the court, the removal of 
the incumbent could not be effected without the court or tribu- 
nal consenting thereto. Certainly it cannot be pretended that 
if the court was of the opinion that the clerk of the Orphans' 
Court could remove the tii-st assistant clerk, it would have ex- 
erted itself to seek a word of infrequent use to express a conclu- 
sion so simple. The clerk of the Orphans' Court is not a tribu- 
nal; he exercises no judicial functions, and it is asafe conclusion 
that the coui-t advisedly used the word "tribunal" because it 
exactly expressed the thought that a first assistant clerk could 
only be removed by the tribunal or power which conferred the 
appointment consisting of the coui't, or perhaps, consisting of 
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the court aud the derk of the court acting in conjunction. 

At best, the register, acting as clerk of the Orphmis' Court 
is only upitrt of the machinery by which the appointment of an 
assistant clerk is elfected. The appointment is completed with 
the action of the Judge of the Court, and it is the action of the 
court as a court, and when the appointment is once effected, we 
doubt if the power to appoint can be practiced again, exei*pt as 
legislation may dii-ect. It was held in People \-3. Mobly 2 III. 
215 where the court is empowei-ed to make the appointment of a 
clerk, the act Ls deemed to be that of the court, aud not of the 
individuals comprising the court and after the appointment has 
been made the power cauuot be resumed or again esei'cised until 
avacancy shall regularly occur. It was also hold in re Supreme 
Court Clerkship, 40 Texas 1, that the appointment of a clerk in 
the offices of the clerk of the court is such an appointment as is 
not effected by any subsequent change in the number of persons 
composing the court. 

Article live, section twento-two, of the constitution is unique 
in that it places the administration of the office of clerk of the 
Orphans' Court directly under the control of the Judge of the 
Orphans' Court in giving to the court supervising powere over 
the officers and the office by providing that the clerk shall be 
subject to the dii-ections of the court in all matters pertaining 
to his office. There can be no doubt that good reason for this 
close supervision of the office existed in the minds of the framers 
of the constitution, but for the purpose of this case it is unneces- 
sary to speculate as to what prompted the framing of thLs section. 
It is certainly responsive t^ the present call of the people, that 
the admiaistratiou of public affairs by ministerial offices l>e per- 
formed by competent and esperienced people, whose tenure of 
office depends upon faithful and intelligent performance of duty 
and not to the exigencies of jHjlitics, This spirit of the tirni^ is 
manifest in the administration of the affairs of the nation in 
placing the naajority of the offices under the operation of 
civil service lans. It is confirmed by many of the states and 
larger cities adopting similar rules. Therefore we have high 



Digiized by Google 



80 In re Petition of John H. Peiitig. 

and weighty precedent for refusing to place a strained coa- 
struccion upon the constitution and the law to effect the re- 
moval of a faithful and compeLent incumbent of an office. 
Tested by this standard it is clearly our duty not to incline 
toward the removal of a clerk of this court unless sound 
legal reason therefor exists. On the other hand good reason 
does exist for preventing the removal of the present assist- 
ant derli of this court, and the appointment of tlie present 
nominee. It so happens that the present register and his 
proposed first assistantclerk were incumbents of these offices 
in the years 1906, 1907 and 1908, and it is a matter of public 
record, in the office, that they administered the office In a 
negligent and incompetent manner to such an extent that it 
was necessary to issue an order after their term of office had 
expired for the completion of the work of the office which 
they neglected to perform while in the office, and in so far 
as wc know the order issued has never been complied with 
and the clerk now stands open to a charge of contempt. 
Could a more potent illustration be advanced to support the 
wisdom of the framers of the constitution in placing the ad- 
ministration of this office under the directcontrol and domin- 
ion of the court? 

We do'not understand that any reason exists for the re- 
moval of this officer except the caprice of the register, who 
claims the right to remove. It isnotour understanding that 
John H. Pertig is personally objectionable in any way to 
the register, or that there exists any just cause for his re- 
moval; such as being unfit for the position, inimical to the 
good of the service or is disobedient or incompetent. The 
evident purpose of article five section twenty-t wo of the con- 
stitution has been to promote efficiency and integrity in the 
discharge of the duties of the officers of tlie Orphans' Court 
by retaininp the control of the offices under the direct super- 
vision of the court and that purpose would be defeated if 
removals were permitted for any other cause than a just 
legal one. 
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Under all the circumst&ncea of this case, we are of the 
opioioQ that John H. PertJg is the regular and legally consti- 
tuted firs assistant clerk of the Orphans' Court of Schuylkill 
County and his removal would be and theeffort to remove him 
is inimical to the proper administration of the affairs and 
business of the office, and that the attempt of the register 
to remove him from his office ou the first Monday of January, 
1912 was illegal and a nullity. 

The only question remaining to be decided is: does the 
Orphans' Court have the authority to direct the register to 
certify the bill of John H. Pertig for the amount due him as 
first assistant clerk for the month of January, 1913. 

Section 1, of the act of 20 April, 1897, P. L. 35, in fixing the 
salary of the first assistant clerk, and the other assistant 
clerks of this court provides that the salary shall be paid 
out of the fees of the said office paid into the treasury of the 
county upon bills attested by the register and countersigned 
by the judge of the court. An officer is always entitled to 
the salary fixed by the legislature in the manner prescriljed 
in the act relating to the same. The attesting of the bill by 
the register is a ministerial duty which he may becompelled 
to perform. It is not the act of the register acting as reg- 
ister that is directed by this act, but it is the act of the regis- 
ter acting as clerk of the Orphans' Court wherein he is sub- 
ject to the directions of the court. The Orphans' Court with- 
in its appointed orbit has exclusive jurisdiction which is as 
extensiveas the demands of justice. Shollenberger's Appeal, 
21 Pa. 837. Where the subject of the jurisdiction of the 
Orphans' Court is expressed in a statute, it is clear as a gen- 
eral rule that where the legislature have given the Orphans' 
Court general jurisdiction of a particular subject, it has im- 
pliedly given every ancillary power necessary to the exer- 
cise of it. Weyand vs. Weller 39 Pa. 443; Rafferty's Estate 
9 Phila., 336; Willard's Appeal, 65 Pa. 265; Ake's Appeal, 
74 Pa. 116; Steffy's Appeal, 74 Pa. 94; Rhones Orphans' Court 
Practice Vol. 3, Sec. 694-695. 
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It is the duty of the register acting as clerk oE the Orphnns' 
Court to attest the bill for the benefit of the first assistant 
clerk. Deckert vs. Oooi. 113 Pa. 229. It is a ministerial act 
not requring the exercise of any discretionary power there- 
fore he may be compelled to perform this duty. Com. vs. 
Coohran, 18 S. & R. 473; Mott vs. Pennsylvania, 30 Pa. 9; 
Com. vs. Commissioners, 32 Pa. 216; Miller vs. Henderson, 
212 Pa. 263; Catlin vs. Hancock 4 W. N. C. 55; Com. vs. 
Baldwin, 9 W. N. C. 233. 

John H. Fertig being the legal incumbent of the ofBce 
of the first assistant clerk of the Orphans' Court is entitled 
to the salary due to him for the month, of January 1912, and 
it is the duty of H. H. Seltzer, register, acting as clerk of 
the Orphans' Court, to attest his bill as the act requires. 

The three exceptions filed by the respondent relating to 
the jurisdiction of this court have been disposed of in this 
opinion, and it is unnecessary to discuss them further. 

And now, March 4, 1912, H. H. Seltzer, register, acting 
as clerk of the Orphans' Court, is ordered and directed to 
attest the bill of John H. Fertig for the sum af two hun- 
dred and eight dollars and thirty-three cents, the salary 
due him for the month of January, 1912 ao that the same may 
be countersigned by this court in the orderly and legal man- 
ner required by the act. 
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Iq re Appointment of First Assist. Clerk of the Orphans' Ct. 

Art. 5. Sec. 22 Constitution— Public rights. 

Article 5, Section 22 of the Constitution makes the clerk of the Orphans' 
Ck)urt subject to the direction of said court. 

The righta of the public in the office of clerk of the Orphans' Court are 
higher than those of any individual or official aod it is the duty of every 
officer to recognize this fact and, if he fails to do so, he assumea a grave 
and serious responsibility and the Court must exercise its duty bd that 
the businesa of the office may be properly transacted and the records 
protected. 

Petition by clerk of Orphans' Court. 

Carl Wagner, Guy B. F&rquhar and Obto E. Farquhar, 
for petitioner. 

T. H. B. Lyon, Contra. 
WiLHGUd, P. J. March 4, 1912. 

On February 26, 1912, H. H. Seltzer, register of wills 
and clerk of the Orphans' Conrt presented his petition tp 
the court in which he set out as follows: "That on January 
1, 1912. he presented to your Honorable Court his petition 
setting forth that he had discharged J. H. Fertig, Esq., who 
was then the First Assistant Clerk of the Orphans' Court, 
and that he had appointed to said position Thomas A. 
McCarthy, Esq., and asking your Honorable Court toconsent 
to an approval of said appointment, a copy of which petition 
and appointment ami the notice of dismissal is hereto attached 
and made a part of this petition. 

That there never has been any decision rendered by your 
Honorable Court, either assenting to and approving the 
appointment of said Thomas A. McCarthy, nor any decision 
dissenting and disapproving of said appointment. 

That in consequence of there having been no decision ren- 
dered in this matter, your petitioner is greatly impeded in 
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the performance of his dutiesas Clerk of the Orphans'Court. 

Wherefore, your petitioner, respectfully prays this 
Honorable Court to consent and approve the appointment of 
Thomas A. McCarthy as first assistant clerk of the Orphans' 
Court of Schuylkill County or dissent and disapprove of the 
appointment of Thomas A. McCarthy as first assiritant clerk 
of the Orphans' Courtof Schuylkill County." 

The matter embraced within this petitloa has been dis- 
posed of by two orders handed down to-day, but the petition 
gives information to the court that the work of the office is 
greatly impeded. This condition is entirely due to the un- 
lawful conduct on the part of the register in forcibly exclud- 
ing the first assistant clerk of this court from his office since 
the fifth day of February last, and if this act of insubordi- 
naUon had not been committed by the clerk we have no doubt 
the work of the office would have been performed and not 
impeded. 

Under article five section twenty-two of the constitution, 
the clerk of this court is subject tothe direction of this court 
in all matters pertaining to bis office. On the first day of 
January last the court orally directed that John H. Fertig 
should continue to act as first assistant clerk of the Orphans' 
Court until the petition of the register then presented pay- 
ing for the appointment of another as first assistant clerk 
had been disposed of. The register had knowledge of this 
order as shown by his testimony, nevertheless he failed to 
obey it, we presume because the order was not formally made 
in writing. 

The rights of the public in this office are higher than 
those of any individual or official, and it is the duty of every 
officer to recognize this fact, and when he does not do so, he 
is assuming a responsibility of a grave and serious character, 
and it is the duty of the court exercising authority over hina 
to take such steps as the facts of tbe case require. Under 
existing circumstances a grave public necessity exists for 
the court to exercise the power over this office given to us by 
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the constitution and the law in order that the business of 
the court may be proper); transacted, and the records of the 
court protected so that the affairs of this ofBce shall be con- 
ducted in an efficient and proper manner. 

And now, March 4, 1912, it is oi'dered and directed that 
H. H. Seltzer, register of wills, acting as clerk of the Orhaos' 
Court, premit John H. Fertig, the first assistant clerkofthe 
Orphans' Court, to perform his duties in said office, and he 
in enjoined from further interfarring with the said John H. 
Fertig in the performance of his duties as first assistant 
clerk of this court either by force or in any manner wtiat- 
soever. 



Spangler Co, vs. Haupt. 



Infants — Contracts . 
Infants are not liable on their contracts. 

Rule to take off non-suit. No. 139, Nov. T. 1911. 

R. A. Reick and J. 0. Ulrich, for rule. 

C. E. Berger and R. P. Hicks, Contra. 
Bechtel, p. J. March 18, 1912. 

This case comes tiefore us on a rule to take off a non- 
suit which we directed to be entered at the time of the trial. 
The facts in the case are briefly as follows: The plaintiff be- 
ine engaged in the lumber business, sentput circulars to the 
trade, caljing particular attention to tiieir stock of Bay poplar. 
Among those to whom circulars were addressed was D. P. 
Haupt, of Prackville, who, at the time of the sending of the 
circular, was dead. Shortly after the mailing of the circu- 
lars the plaintiff company received a letter from D. F. Haupt, 
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in which be stated that he was the successor of his father, 
D. P. Haupt, and that he would take a car load of Bay pop- 
lar at the price contained in the circular. Thereupon the 
poplar was shipped. Some months thereafter the plaintiff 
received a letter from the defendant, stating that at the 
time of the orderintf of the poplar as aforesaid he was under 
age; that he had now reached his majority and repudiated 
bis contract. At the trial it was offered to be shown that 
this state of affairs existed with relation to a number of 
other people, and we ourselves have knowledge of several 
other cases which have recently been tried in our courts, 
showing the same state of affairs. These other cases were 
actions in assumpsit. The case before us an action in trespass, 
founded on the alleged tort of the infant defendant. 

Counsel for the plaintiff has urged upon us the doctrine 
that infants are liable for their torts,and cited to us a num- 
ber of cases relative to the acts of lunatics and persons sui 
juris. A careful examination of the authorities has led us 
to the conclusion that this line of cases does not apply to the 
case at bar. As we understand the law of Pennsylvania, 
there may be actions in trespass for torts personal or torts 
sounding in contract. We believe that this is an action in 
tort sounding in contract. So far as the pleadings and the evi- 
dence disclose, there were no misrepresentations made by 
the infant as to his age, which resulted in the furnishing of 
the car of Bay poplar by the plaintiff. Plaintiff's counsel 
contends that the fact tbat the letter head upon which the or- 
der for the car load of lumber was written contained in the left 
band corner the words "Established in 1862" was a misrepre- 
sentation, leading them to believe that the defendant was over 
age. We do notagree withthiscontentioQ, as we take it that 
in cases of this sort the date referred simply to the time of the 
establishing of the business, not the time when the defendant 
established it; nor do we think that, even if correct, the con- 
tention of plaintiff's counsel would alter the position in which 
the law places him in this case. 
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While it seems a hardship, aud do doubt is, upuu theplain- 
tiff, to permit the defendant thus to deprive it of its property, 
still, had the plaintiff acted promptly, there wei-e other actions 
that it might have iustituted, which would have resulted, uo 
doubt, in the recovery of its property. To permit the plaintitf 
to recover iu this case would simply be to permit the infant to 
eugage iu business aud fritter away his eutii-e estate iu the trans- 
action of the same. To prevent this we feel was the intent of 
the l^islature and the law iu protecting him and his estate by 
his iufancy. 

In Stoolfoos, et al. vs. Jenkins and Wife, 12 S. & B,, page 
399, it is said: "Infants would be deprived of almost all pro- 
tection if it should be established as a ma:cim that their contracts 
should be binding iu all cases where they endeavor to gaiu au 
advantage by improper artifices. One strong reason for their 
protectiou is that they aro incapable of fully compreheudiug the 
obligation of moral duties. The taw presumes that their under- 
standing has not arrived at maturity. If an infant, wishing to 
engage iu trade or commerce, should purchase goods on credit, 
representing himself to be of full age, this, though estromely 
reprehensible, would not make the conti-nct obligatory. So if 
under the similar misrepresentation he should borrow money and 
give his bond for it, payment could not be compelled." 

In Curtin vs. Patton, II S. & R, page 305, it is said: "The 
plaintiff say the evidence was to prove a fraud in Samuel in 
holding himself out to the world as a min of full age, aud there- 
fore his contracts, though an infant, should bind him. It was 
not offered to prove that Samuel ropresented himself as of full 
age, but if he had the evidence was most properly rejected, for, 
as the action arose out of the contract aud as the plaintiffs have 
declared on the contract; the false misrepresentations and deceit 
of Samuel could not be admitted, and I do not think that it 
was possible to support an action fur deceit, on the contract of 
an infant, for that would be to deprive the infant of the pro- 
tection given to him by the law. Now the law has very wisely 
protected infants against their liability on contracts except for 
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, and if it were id the power of the plaiotiff to con- 
vert that which arises out of a contract into a tort there is an 
to the protection." 

In Keen vs. Hartman, 48 Pa. 497, it is said: "It is essen- 
tial to the maintCDance of any action for a tort that there be not 
only a wrongful act done by the defendant, but au injury to the 
plaintiff. If the injury to the plaintiff consist iu his inability to 
realize what a feme covert gave him reason to expect from her 
undertaking, it is not a case of pure and simple tort. The real 
injury then flows from her non-compliance with her engagement, 
and an action to recover compensation for it, if maintainable, 
gives equal effect to her contract, no matter in what form the 
action may be brought, whether in form ex contractu or exdelicto. 
In practically enforees it. It is not strange therefore that it 
was early ruled that an infant is not liable for a false representa- , 
tion by which he induces a party to contract with him," 
To the same effect is Keen vs. Coleman, 39 Pa., 299- 

AVe do not see how the plaintiff can successfully contend 
that this action is not founded upon a contract. The circular 
letter made the proposition; the written letter of the defendant 
accepted it,and the goods were furnished. This is practically 
all of this case, and we do not see that it makes any difference 
whether the action was brought in trespass or in assumpsit. In 
either event it sought to enforce the contract of an infant, not for 
necessaries. To permit that contract to be enforced in au action 
such as this, and to deny it in au action iu assumpsit, would 
simply be to decide that au infant was liable or not, according 
to the form of the remedy which the plaintiff elected to pursue. 
To state this proposition we feel will answer it. 

It has been contended by plaintifTs counsel that the. infant 
has not been shown by the evidence to be such; but the letter in 
which he declai-es his infancy and the date of his arrival at m^or- 
ity was introduced in evidence by plalntifTs counsel, and is not 
contradicted; and the declaration filed in this case also alleges 
the infancy at the time of the purchase of the lumber. 

Under this state of facts we feel impelled to say that the 
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non-suit in this cose was properly directed, and must decline 
to remove the same. 

And now, March 18, 1912, the rule to show cause why 
the Qon-suit heretofore entered in this case should not be 
removed is discharKed. 



Wilson vs. Wilson. 



Fraud — Landlordandtenant— Injunction— Acts of March 
21, 1772; December 14, 1863, and March 31, 1905, P. L. 87- 
ConsUtntionality of Act of 190S. 

PutieB cannot by trick, trvad or forgery obtain paper title to real 
estate and then invoke tiie summary proceu under landlord and tenant 
prooeedingB to obtain posieBiion. 

Equity baa juriadlctioa to reatrain proceedings under the landlord and 
tanant acts of 1772 and 186S. 

The act of March 31, 1905, P. L. 87 ia constitutional. 

Bill in Equity. No. I, March Term, 1909. 
William Wilhelm, tor complainant. 
Edgar W. Bechtel, for respondent. 

(For earlier proceedinR ^ee 5 S. L. B. 130) 
Brumm, J. March 4, 1912. 
Tnis case came on to be heard on Bill, Supplemental Bill 
and Demurrer before me. In an opinion Sled April 12, 1909, 
I overruled the demurrer and directed the defendants to 
answer, whereupoa the defendants requested a hearing be- 
fore the Court in banc. This request was granted. On 
October 24, 1910, the Court filed its opinion on the hearing 
in banc as follows :- 

"Now, October24, 1910, the demurrer is overruled.. The 
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defendant is directed to file an answer within fifteen days 
from this date, and the plaintiff ia directed to reform hia Bill 
and set forth the matters therein contended consecutively 
and more distinctly. 

By the Oonrt." 
PLEADINGS. 

The Bill filed by the complainants avers:- 

"1. That they are residents and citizens of New Castle 
township, county of Schuylkill and state of Pennsylvania. 

2. That the defendant James Wilson is also a re»id(>ni 
and citizen of New Castle township, and the said John Mullen 
and Elmer Boyer, residents of the borough of St. Clair, 
county and state aforesaid. 

8. That the School District of New Castle townsM" 
had underlease a certain piece of property to the wesr oi 
pablic hiflbway leading from Mew Castle to Ashland, u,iu 
which was erected a stone school building. That th<'.v bn 
a larger, more modem and commodious school building 
abandoned the stone school building, for school purpose^ 

4. That your orators went into possession of thai build 
ii^ eight years ago, as they understood, as the tenants oi 
Julia Wilson, who had purchased the same from the School 
District of New Castle township; and they have been in 
possession of the same ever since. 

&. That James Wilson, defendant, is a brother of Thom m 
Wilson, one of the complainants, and both are sons of the 
said Julia Wilson. 

6. That several months ago the said James Wilson 
came to the complainants and represented to them that the 
School District had transferred this property to him, the 
said James Wilson; and that he was the owner of the said 
old stone school building; and that unless the complainants 
would enter into a lease he would dispossess them. 

7. That complainants, believed the representations of 
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the said James Wilson to be true, inasmucb as the said James 
"WilsDa was a member of the School Board at the time there 
was some arrangement or agreement entered iato whereby 
the School District gave ap the possession of the said prop- 
erty and made no further claim to the same. 

8. That later yoar complaioants learned that the rep- 
resentations made by James Wilson that the School District 
had passed the title to the said school bailding to him, the 
said James Wilson, were false, and that their signing a lease 
agreeing to pay the said Jamea Wilson rent for said building 
they were occupying was done under the false reptesenta- 
tions made by the said James Wilson; and they therefore 
refused to pay him rent. 

0. That the facts are that on February 8, 1897, the 
School Board did sell the said school building now occnpled 
by tfaecomplainants, to Julia Wilson, mother of thecomplain- 
ant, Thomas Wilson, and of James Wilson, defeodant. 

10. That the said James Wilson has proceeded upon the 
lease and gotten judgment against your complainaots for 
rent and possession, before Justice John Mullen of St. Glair; 
and a writ of dispossession is now in the hands of Constable 
Glmer Boyer, to dispossess your complainants. 

11. That Constable Elmer Boyer has notified complain- 
ants that unless the property they now occupy, being the 
premises in question, is vacated by Tuesday, January 19, 
1909, he, the Constable, with aBsistance, wlUejectyourcom- 
plainants from the said property. 

12. That the owner of the said stone school building, 
Julia Wilson, in order to protect your complainants in their 
possession, made and executed a deed to Catharine Wilson, 
complainant, dated January 15, 1909, for the said property, 
a copy of which deed Is hereto attached. 

IS. That your complainants are prepared to prove that 
the title of this school building never was in the name of 
the sud Jamea Wilson; that be could not have acquired title 
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to the same at the time he claimed, as he was a member o( 
the School Board; but that on the contrary the minntes o( 
the School Board of February 8, 1897, show that the sale of 
the school property was made to Julia Wilson. 

14. That Ume and again the said James Wilson has 
tried to persuade Julia Wilson to convey the said property 
to him, and that she has always refused. That now the 
title is in Oalhariae Wilson, complainant." 

Supplemental Bill, marshalling in consecutire order the 
other several supplements to the bill, as per direction of 
Court. 

"15 That your orators went to Greorge Eisenhutb, sec- 
retary of the School Board, as high as three times a week, 
to find out what the minutes of the Board disclose as to whom 
the School District sold the said school to. That your ora- 
tors failed to get such information, because the minutes were 
in charge of one John Connors, a school teacher; and failing 
to get this information from said Secretary after repeated 
•fforts, your orators learned from John Britton, president of 
the School Board, on Thursday, January 14, 1909, the infor- 
mation that the books fully disclose that the traoRfer was 
made by the Board to Julia Wilson. That that was the first 
time your orators received information that definitely and 
conclusively established that James Wilson had made a false 
representation in his claim of title to the said school build- 
ing. That while it is true your orators hEid every reason to 
believe the representations of Julia Wilson that she owned 
the said school building, and they for that reason would not 
pay the rent to James Wilson, your orator's counsel refused 
to act tor your orators until your orators got from the minutes 
the positive information that the School District had sold 
the said school building to the said Julia Wilson. 

10. That the s&id minutes of the School District were 
in charge of the above mentioned John Connors, a school 
teacher in the said School District. That at the instance of 
the then Secretary, James Wilson, the above-named defend- 
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ant, the minutes of the New Castle school District for the 
year 1897 were transcribed by the said John J. Connors. 
The minutea aa to the sale of the old stone school building in 
the North district of New Castle, kaown as 'school No. 1,' 
and which is now occupied by the plaintiffs, and dated Feb- 
ruary eighth, 1897, are in the following language: 

'Mrs. Julia Wilson made an offer of $50.00 to the Board 
for the purchase of the stone school building known as school 
No. 1. Motion of Luke Nolan, seconded by John McDonald 
that the Board sell the stone school building known aa school 
No. 1 in the district to Mrs. Julia Wilson for the sum of 
$50.00. This motion was put by Pres. Jas. Stone, the foUow- 
Ins members voting in the affirmative:- James Stone, James 
Wilson, Luke Nolan, Jno. McDonald, Wm. Alton, and James 
Kerns. There being no negative votes the motion was 
carried unanimously. Approved March 6th., 1897. Attest 
Jas. Wilson, Sec' 

17. That the writ of dispossession issued by Justice 
John Mullen, and in the hands of Elmer Boyer, is wholly an 
extra-judicial proceeding, not warranted or founded upon 
any act of assembly or common law procedure, and is in vio- 
lation of the natural rights of every citizen of Pennsylvania, 
not to be dispossessed or ousted from property of which he 
is in possession, unless he i:* proceeded against in accord- 
ance with the law, inasmuch as the Act of May 10, 1905, 
under which they proceeded to try to diaposses plaintiffs, 
does not publish at length, as the constitution requires, the 
part of the Act of 1863 that was amended; and for the further 
reason that the Act of 1905 is special, in that it enables 
landlords to put tenants out who are holding leases for less 
than a year or for an indeterminate period, upon a thirty 
days notice, while thoae who hold under lease for a year or 
more are entitled to a three months notine, this being in 
violation of Section seven. Article three of the Constitution 
of Pennsylvania. 

Therefore, your orators having no adequate remedy at 
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law, pray for equitable relief as follows: 

First: That the said James Wilsoa, Jnsttoe John Mullea. 
and Constable Elmer Boyer be restrained by injunction aatil 
bearing, and perpetually thereafter, from executing any 
process to dispossess the complainants from the property 
they are now occupying. 

Second. Such other and further relief as to this Hon- 
orable Court shall seem meet and proper. 

Third. Service of this bill by copy." 
The demurrer sets forth as follows: 

"The defendant, by protestation, not confessing or ac- 
knowledging all or any of the matters or things in the said 
Bill contained to be true in such manner and form as the 
isame are therein set forth and alleged demurs to the whole 
of said Bill and for cause of demurrer shows: 

1. That upon the face of said Bill and supplement the 
plaintiffs are not entitled to the relief claimed. 

2. That the plaintiffs have not in and by said Bill and 
supplement shown any case entitling them to the relief 
prayed, for the following reason, to wit: 

1. That the complainants had and still have an adequate 
and full remedy at law. 

2. The tenth and eleventh paragraphs of complainant's 
bill show that a final judgment has been rendered against 
your complainants in a landlord and tenant proceedings and 
that a writ of dispossession is in the hands of the constable 
for execution and the prayer of the biti shows that the relief 
prayed for is the granting of an injunction to restrain the 
respondents from the execution of said legal process and the 
respondents aver and assert that equity will not interfere 
to restrain proceedings at law. 

8. The bill shows on its face that it is an Ejectment 
Bill and for that reason Is bad. 

4. That by the sixth, seventh and eighth sections of 
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complainant's bill it is showa that tlie complainants executed 
a lease with James Wilson, one of the respondents, which 
created the relation of landlord and tenant and the tenants 
can not either be heard in a Court of Equity or elsewhere to 
deny their landlord's title. 

5. The complainants had thair day in court,- nor does 
the oriftinal nor supplemental bill allege that they were de- 
prived of their right to be heard either by fraud, stratagem 
or deceit of the respondents and the enforcement of the 
judgment rendered against them can not be restrained by 
an injunction In equity, as they had their legal remedy by 
appeal or certiorari. 

Wherefore, and for other good causes of demurrer ap- 
pearing on the face of the said bill and supplement, these 
defendants demur thereto and pray the judgment of this 
Honorable Court whether they shall be compelled to make 
any answer to the said bill and pray to be hence dismissed 
with their reasonable costs in this behalf sustained." 

The answer sets forth as foUowsr- 

"I. That the statement sad allegatioog cootained in the 
first, second and third sections of the bill are true. 

II. That so much of the statements and allegations con- 
tained in the fourth .section of the bill as relates to the complain- 
ants entering into possession of the building eight years ago as 
the tenants of Julia Wilson, who had purchased the same from 
the School District of New Castle Township is true. But tve 
deny that the possession of the complainants since November 
12th., 1907, has been as the tenants of Julia Wilson, but ou 
the contrary as the tenant of James Wilson, the respoudent. 

III. That the statements and allegations contained in the 
fifth section of the bill are true. 

IV. We deny the statements and alle|rations contained in 
the sixth section of the bill with this exception, "That he was 
the owner of said old stoue school building and that unless cum- 
plainants would enter into a lease he would dispossess them. ' 
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Y. That so much of tlie statementa sad allegation contain- 
ed iQ the seventh section of the bill as relate to James Wilson 
being a member of the school board at the time that the School 
District gave up the possession of the said property and made 
no further claim to the same, is true. 

YI. As to the statements and allegations contained in sec- 
tion eight of the bill we deny that tt e a^id James Wilson ever 
represented to the complainants that the said School District had 
passed title to the said school building to him or that be made 
any false or fraudulent statements as to how he had acquired 
title to the said building in order to induce them to sign a lease. 
But that on the contrary the complainante oftheirownfreewil[ 
and accord did on the 31st. day of March, 1908 enter into a written 
lease with the said James Wilson for the term of one month from 
the first of April, 1908, for the said property and from that time 
paid him the rent in said lease stipulated up to the first day of 
October, 1908, since which time the rent remains unpaid. 

VII. That the statements aud allegations contained in the 
ninth, tenth and eleventh sections of the bill are true. 

YIII. That as to the statements and allegations contained 
iu the twelfth section of the bill, we are unable either to deny 
or affirm them, but we deny that she is the owner aud do aver 
and say in answer thereto that the said Julia Wilson on January 
16, 1909, hadno title in the said property to convey to your com- 
plainants, as she had on the twelfth day of November, A. D. 
1907, already conveyed the same to James Wilson, the respond- 
ent, and also at the same time assigned and set over unto the 
said James Wilson a certain indenture of lease dated April 20, 
1898, which the said Julia Wilson had entered into with the 
Philadelphia & Beading Coal & Iron Company and upon which 
lot described iasaid lease the said stone school building is erected. 
And we further aver and say that the Philadelphia & Beading 
Coal & Iron Company did consent to the above-mentioned con- 
veyance and assignment of the said Julia WilBon to the said 
James Wilson and did on the 7th. day of December, 1907, enter 
into a new lease with the said James Wilson for the ground upon 
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wbich the said buildiDK is erected and which lease is still in 
force. 

IX. As to theoEferof thecompUinantsiathe thirteenth 
section ot the bill to prove ttiat the title of this school build- 
ing never was in the naina of tbe said Jamas Wilaon, the 
respondent, is informed by his counsel and verily believes 
that this court has not jurisdiction to pass upon ttia title 
to this property, for the reason that the complainants have 
a full and adequate remedy at law, if they are wrongfully 
dlsp333essecl of the sam^, namely, by ejsQtmjnt. 

We do further aver and say that the c:>urt has no juris- 
diction to grant the complainants the relief prayed for in 
the said bill, for the reason thai the coiuplalnints had a lull 
and alaiukta r^ nUr a| Ivw ai i^ s,)3Jtti3illy pointed out 
by the proviso contained in th3 Srst section ot th^ act of 
1830 to stay the writ of dispossession, which they did not 
avail themselves of, namely, by appeal or certiorari, and 
equity will not restrain proceedings at law. 

We do further aver and aay that the complainants hav- 
ing accepted a lease from the said James Wilson and being 
now in possession of the premises by virtue of that lease, 
and having recognized the same by the pj,ymant of rent 
from the date of said lease, namely, March 31, 1903, to Octo- 
ber 1, 1908, said tenants cannot now deny the title of their 
landlord either in a court of equity or elsewhere. 

X. That as to the statements and allegations contain- 
ed in the fourteenth section of the complainant's bill, we 
deny the same, and on the contrary do aver and say that 
the title is not now in Catharine Wilson nor never has been, 
but that the title is in James Wilson, the respondent, as 
already set forth and shown in answer to the twelfth section 
of complainant's bill. 

XI. As to that portion of the fifteenth section of com- 
plainant's bill which sets forth that complainants went to 
George Eisenhuth, secretary of the School Board, as high 
as three times a week to find out what the minutes of the 
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board disclosed as to whom the said school building was sold 
or that they received information from John Britton, presi- 
dent of the said school board as to whom the transferor said 
buildioff was made we are unable to deny or affirm and re- 
spondent asks complainants to make proof of same. We 
aver and say that the said James Wilson, respondent, never 
made any false representations in his claim of title to the 
said building and we also aver and say that Julia Wilson had 
already conveyed her title to said building on November 
12, 1907, to James Wilson, the respondent. 

XII. That the statements and allegations contained in 
the sixteenth section of the bill are true. 

XIII. Respondent avers in auswer to the seventeenth para- 
graph of complainants's bill that the dispossession proceed- 
ings before Justice Mullen was entirely regular and legal as 
was also the writ of dispossession issued by the said Justice to 
the said Elmer E. Boyer Constable. 

That the co-respondents of said James Wilson, namely, 
John Mullen, Justice of the Peace, and Elmer E. Boyer, 
Constable, are public officials and are proceeding under the 
act of 1830, according to law, and have no further Interest 
in the matter. 

Wherefore your respondent demands the judgment of 
this honorable court whether he shall be compelled to make 
any further or other answer to the said bill or any matters 
or things therein contained, and he prays that the injunction 
awarded against him and his co-respondents by this Honor- 
able Court on January 16, 1909, be dissolved and that the 
said bill be dismissed with costs." 
PACTS. 

The complainants, Catharine Wilson and Thomas Wilson 
are husband and wife. The principal defendant, James 
Wilson is a brother of Thomas Wilson, and both are sons of 
Julia Wilson. 

Julia Wilson on February 8, 1897 bought from the school 
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board of New Castle TowDship the abandoned stone school 
building which is the subject of the controversy in this case, 
and held undisputed title and possession of ihe sams under 
said purchase and lease from the Piiiladetphia and Reading 
Coal and Iron Company until the defendant, James Wilson 
claioied that bis mother, the said Julia Wilson, badassij^ned 
all her right, title and interest in said building to him for 
the consideration of dollar ($1.00) by an assignment bearing 
the date of the 12th. day of November, A. D. 1907. 

On the 31st. day of Marcli, 1906, which is four months 
and nineteen days after the alleged assi^rnment from 
Julia Wilson to James Wilson, the defendant, James Wilson, 
claiming to be the owner of said building by purchase from 
school board, got the complainants, Thomas J. and Kate 
Wilson to sign a monthly lease from James Wilson for this 
building, agreeing to pay to the said James Wilson the sum 
of seven and one- half dollars ($7.50) per month from the first 
day of April, 1908. 

On Thursday, January 14, 1909, the complainants, Thom- 
as and Catharine Wilson learned that the school board had 
not sold this property to James Wil'«on, aud that the title to 
same was still in Julia Wilson, their original lessor under 
whom they went into possession and occupancy of the prem- 
ises from sometime in the year 1901 up to January 15, 1909, 
when Catharine Wilson became the purchaser of said school 
building from the said Julia Wilson, since which time they 
are occupying said building as owners thereof. 

Thomas Wilson swore that the representation made by 
James Wilson to him when he induced bim to sign that 
lease was that his mother gave the house over to him, and 
that he, Thomas Wilson, had possession of it now, and be 
learned that that statement was false. (Pg. 11). As soon as 
he learned and had positive information that James Wilson's 
claim was false, he immediately had this proceeding insti- 
tuted to protect himself. (Pg. 13). He said he did not rent 
that place from bis brother when he took possession. (Pg, 22). 
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They told him that everything was fixed up, the papers 
and everything were fixed up, that it waa all In James' name 
now, that he had to pay rent to him, that his mother had 
sigoed itover. (Pg. 23). His brother James told him to go in 
and live there during the time his mother owned the place, 
and pay the ground rent for her. He did that for eight 
years. He was paying the ground rent to his mother, and 
his mother paid it to the Reading Company (Pg. 24). 

James WiUon swore as follows:- "I came in right after 
she sigaed it. The two of the boys were worthing for me ia 
the back of the lot, and she called us for dinner." (Pg. 41). 
"I came in the house after the boys had been there. She 
told me she signed the paper now, and I should get the roof 
put on and make Tom pay the rent. I had made a loan to 
mother, gave her money to buy the house for herself, $50.00. 
I paid the ground rent up to this time." (Pg. 42). "She lived 
in it about a day or two, then I gave her a house next door 
to me. Do not charge heranyrent. Nevercharged herany 
since she left the old school house. Do not think she ever 
paid any rent." (Pg. 63), "I paid the ground rent as far as 
I know as long as I can remember while we got the school 
house. I gave mother a home, rent free. While she is liv- 
ing in my house, she has it free. She did not pay me $3.00 
a month rent. " (Pg. 48). ' 'She never paid me any rent. Tom 
did not furnish money for the roof. While Tom was paying 
the rent, the roof was put on." (Pg. 50). "I put the roof 
on." (Pg. 51). "My son wasnot more than fourteen yearsold 
when I sent him to have mother siga that paper. I put about 
half of the roof on." (Pg. 52). "George Mahouey fetched 
the paper up that morning. He was working for me, and 
showed it. Told me there was the paper, and I said leave 
it there until dinner time, and we would go up for our dinner 
withGram. It was with him while he was working. Wheushe 
had the dinner ready she called us, but I was not ready togo 
up at the time, and the two boys went up, then whenlwent 
up she told me sho had signed it and to get the roof put on 
and let Tom pay for it. We were working since morning, 
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and he hadthepaperinhispocbetallthatmoroitig." (Pg.53). 
"Did Dot see Mra. Ck)3grove there at any time. Was not 
liviog with mother." (Pg. 54). 

While defendant, James Wilson does not show by any 
testimony that he did not fraudulently induce the complain- 
anta, Thomas and Catharine Wilson to sign aa.id lease, by 
stating that he had bought the premises from the school 
board, and does not show by any testimony that he did not 
make such claim of title to said property or any threats as 
an inducement to the complainants to sign & lease agreeing 
to pay him seven and one-half dollars ($7.50) a month for 
said property, nor did he offar any testimony to sustain the 
following part of the sixth paragraph of his answer, to wit:- 
"But that on the contrary the complainants of their own 
freewill and accord did on the 31st. day of March, 1908, enter 
into a written lease with the said James Wilson." Under 
these circnmstances, the only material fact in dispute is as 
to whether James Wilson obtained title to this building from 
his mother, Julia Wilson under an alleged assignment writ- 
ten on the bottom of the lease from the Philadelphia and 
Reading Coal and Iron Company to Julia Wilson, Upon the 
finding of this fact, depend the other questions at issue 
whether in the pleadings or testimony. 

Julia Wilson swears that she never assigned this prop- 
erty to James Wilson; that sbe was not asked by anybody 
to assign it. (Pg. 29). That she cannot read or write; that 
the alleged assignment was never read to her nor its con-' 
tents made known to her; that she never made her mark nor 
atithorized anyone to make it for her nor to sign her name; 
that she touched the pen at the request of her two grand- 
sons upon their declaration that it amounted to nothing and 
was DO barm to her, and that for peace sake she just put her 
finger to the pen. (Pgs. 26 & 27). She said, "I did not take 
any pen in my band. I just put my finger that way to it." 
(Pg. 31). 

Mrs. Maggie CosKrove, next-door neighbor, swore as 
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follows:. "I was sitting on the rocking chair when they 
(the boys) came in with a paper, and they said, 'Here, grand- 
mother, qign this,' and she said, 'What ia it?' and they said, 
'Oh, it is nothing, just sign it,' and she said, 'Who sent you 
here?' and they said nothing, 'Come on, gram, itis nothing.' 
That is all I heard. The paper was not read to her while I 
was there, and they had gone out before I had left." (Pg. 33). 
"Both these boys are grandchildren to Julia Wilson. I was 
there when they came in and when they left. I saw a paper 
in their hands. Did not see anybopydoany reading. They 
had it kind of doubled just as if ic were right where she was 
to sign." (Pg. 34). "Did not see the old lady sign it. She 
said she would not sign it, and wanted to know what it was 
for, and they said it was nothing, gram. She asked them 
who sent them there and they said it was nothing, to go 
ahead ahead and sign it and she said she would not do it. 
I am not related to the^^e people. Am not interested on 
either side. Am friendly to both sides." (Pgs. 35 & 86). 

On cross-examination, she said that she did not know 
that one of the boys explained to the grandmother ihat this 
was a lease, and they did not say that they were sent up to 
ask her lo sign it over to her son. The grandmather 
asked them who sent them there, and they said it is nothing, 
gram, come on, gram, that is all she could get out of them. 
She asked them what it meant and they would not tell her. 
They said it was nothing. They did not tell the grand- 
mother who had sent them there with the papers. She 
asked them, but ihey said it was nothing. (Pgs. 38 & 39). 

John Werner, agent of the P. & E. C. & I. Co. swore as 
follows:- "I assigned the lease or ground rent to James Wilson 
upon an assignment from Julia Wilson presented to me. I never 
consulted with Julia Wilson. Never got authority from her 
except by virtue of this assignment. " (Pg. 60). 

George Mahoney sworn, says;- "I got that paper from my 
brother, the attorney. I asked her to sign this paper for Mr. 
Wilson, Uncle Jimmy, and she said, 'What is it?' I started to 
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read it, and then she told me to stop, she knew all about it, that 
he owaed the property, he paid for it, it was not her money. 
I got her to sign it with her cross, kind of a scratch with the 
pen. I wrote her name there." (Pg, 61). "I wanted her to 
hold the pen, and she said, 'Never mind, I know how to hold it, ' 
and scratched it. She made two marks, the one after the name 
Julia Wilson and the one over the K, After she signed it, I 
took it down and gave it to Uncle Jimmy at the new house. I 
was working there. I went np to grandmother's between 11 and 
12o'clock. She called us to dinner. Tookpaperwith me."(Pg. 62) 
"Mrs. Cosgrove was there. When I went in, she got up and walk, 
ed ont with the baby." (Pg. 63). "Young Wilson and I were 
working for Wilson at foot of lot. Had paper in my pocket about 
three hours or two. When grandmother called us to dinner, we 
went right np and Wilson stayed back a while. He had some 
work to do. She called us for dinner before dinner was ready." 
(Pg. 64), "It was then that she signed it, and when she signed 
it I brought it right back and gave it to Uncle Jimmy. He pnt 
it in his pocket. Went back to dinner about ten or fifteen min- 
utes after. After dinner, I went right down to work again. " 
(Pg. 65). "I and James went to the house, then James went 
out for the pen." (Pg. 66). 

Jamee Wilson, Jr. swore:- "Young Mahoney and I went 
in there. He read the paper half way. She told him not to do 
it, she knew what it was, then she took and signed it. I got 
the pen and ink at Laganza's. George Mahoney wrote grand- 
mother's name. She made the mark after the word Wilson and 
the one over the K." (Pg. 67). "He took the paper back and 
gave it to my father. When they came to dinner, grandmother 
told him that she had signed the paper now, that it was his 
house." (Pg. 68). 

Thomas Wilson in rebuttal swore:- "The twelve receipts 
shown me are my brother's, James Wilson, They veere 
given to my mother for rent for the house she is living in. 
I got some of them from him myself." (Pg. 71), "I paid 
Mr. Williams for putting tin roof on." 
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Isaac E. Williams swore:- "I pat part of the roof on 
building." (Pg. 75). "Oct. 26th. 1903. Thomas Wilson paid 
me $33.25 for that." {Pg. 76). 

Mrs. Cosgrove recalled, swore:- "A day or so after tho 
boys came there, Mrs. Wilson said she would aever sign a 
paper against poor Tom and put Tom out of the place." 
(Pg. 82). 

John J. Connors swore:- "I am a school teacher. James 
Wilson, the son of James Wilson attended school in Novem- 
ber, 1907." (Pg. 95). "According to my record, he has been 
given the full mouth. This Is the record showing the attend - 
ance." {Pg. 86). "I swear that it is theachool record made 
at that time. We have more than one session a day. This 
record shows that he attended both sessions of the month. * * 
(Pg. 88). "We take an hour for dinner. The school house 
is less than a quarter of a mile from Julia Wilson's house. " 
(Pg. 89). 

The testimony of Julia Wilsou shows that she never 
made an assignment of this building to her son, James Wil- 
son, that sbe never signed by mark or authorized anybody 
to sign the paper purporting to be the assignment of the 
lease, that she never intended and never did take the prop- 
erty from her son, Thomas. In this, she is fully corrobora- 
ted by Mrs. Cosgrove, adisinterested witness who isa neigh- 
bor and friend of both parties. The defendants attempt to 
establish the execution of the lease by the testimony of two 
boys, grandchildren of Julia Wilson, whose testimony as to 
the signature by mark, and the testimony of James Wilson, 
her son is very unreliable and in most material points false 
as siiown, not only by oral testimony but by record evidence. 
There is no motive shown or alleged why Julia Wilson should 
without valuable consideration assign this property to her 
son, James Wilson and thereby compel her son, Thomas 
Wilson to pay seven and oae-half dollars ($7.50) rent to James. 
Neither can I understand why the son, James should not 
have gone to his mother himself for her signature, especially 
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^hen he was od the premisea at the time, oor wb; .voaai; 

Mahoney kept this paper in bis pocket all morninK while he 

^03 vorking on the premises. If it were a square transac- 

tioQ, lai the mother inteDded to assign the lease to him, 

^hy did be send the two grandchildren, one his own son and 

^Qe other bis nephew, if it was not to trick his mother, 

knowing that she could neither read nor write and that the 

SruDdoioiiiier would be less suspiciojs of the bo^s than she 

woald be of him. No one ever told the old lady what the 

P»per was. Young Mahoney said he asked her to sign this 

P*Per for Mr. Wilson, Uncle Jimmy, and she said "What is 

"' ^bat it was. I started to read it. She told me toatop, 

she knew all about it," etc. "I got her to «iga it with her 

cross." If he read anything to her, what it was does not 

appear. If the boys had acted in good faith with their 

illiterate grandmother, they would have told her that the 

paper they got her to sign was a transfer of that property 

from her to her son James. There is no allegation that any 

money was paid to the grandmother in consideratioo for this 

transfer, and the transfer is not under seal and no cause, 

motive or previous understanding shown for this transfer, 

but what is still more important is the fact that James Wilson 

swore false as shown by twelve of his own receipts for rent 

paid by his mother to him, also by the testimony of Mr. 

WillLams, a disinterested witness, and the bill and receipt to 

Thomas Wilson for repairs. 

This is also true as to the two boys, who are not only 
contradicted by the testimony of Julia Wilson and the dis- 
interested witness, Mrs. Ck)s^rove, but more especially by 
the record evidence of their attendance at school the two 
sessions of the twelfth day of November, 1907 when they 
alleged this lease was signed, and that they worked the 
moroing and afternoon of that day. While the testimony of 
Jalia Wilson and Mrs. Cosgrove agrees with that of the two 
boys, that they were there that day with this paper, yet it 
shows that it was al>oat noon and that the house was less 
than a quarter of a mile from the school, that there was one 
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hour for dinaer betweea school sessions. Hence, the boya 
must have gone thej^ between the school sessions and could 
not have been out of school and working the morning and 
afternoon of that day. 

Therefore taking all tbia testimony together, there can 
be no doubt but that the alleged asaignment from J ulia Wilson 
is a fraud, and never was made nor intended to have been 
made. 

LAW. 

Parties cannot by trick, fraud or forgery obtain paper 
title, and then invoke the summary process under the land- 
lord and tenant proceeding for the purpose of obtaining 
possession which will not settle the title, bat would shift 
the burden on the other party to bring ejectment for the 
purpose of settling the title. In other words, they cannot 
use their own fraudulent acts as a basis for a suit under the 
landlord and tenant act, thereby taking advantage of their 
own wrong for the purpose of getting possession. Such a 
construction of the law would offer a premium to any evil 
disposed person who has no semblance of title either as own- 
er or landlord to throw a man and his family out of their 
own home, and get possession of any piece of land upon a judg- 
ment of a Justice of the Peace obtained by collusion with 
Raid Justice, and as an appeal or certiorari is no supersedeas 
to such judgment of ouster, -the trickster could enjoy posses- 
sion and receive the emoluments of the property until the 
rightful owner could oust him by the slow, tedious and ex- 
pensive process of ejectment, and if his home were the only 
property he owned, he might not be able to pursue such 
process. 

In Nittany Valley Bailroad Co. vs. Empire Steel and 
Iron Co., 218 Pa. 224, the first parapraph of the syllibi ia 
as follows: - 

"To warrant the intervention of equity for the protec- 
tion of a franchise it is not necessary that the owner of the 
franchise first established his right by action at law. The 
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righl for whose protectioa the aid of equitji is invoked should, 
however be coupled with possession." 

In this case, the plaialifF was la possession. 

In the case of Lowenstein vs. Kellar, 3 Kulp 361, which 
is a ca^e very similar to this. Judge Kice clearly states that 
a bill in equity can be invoked to stay the hand of the land- 
lord, and, inter alia, uses the following langnage: 

' It seems however that an injunction will be granted to 
prevent such a judgment from being used to put the right- 
ful owner out of possession, and thus compelling him to bring 
ejectment to regain the same, especially if it is clearly 
proven that the tenant was induced by fraud to accept the 
lease proceeded upon." 

In the case of Kaufman vs. Liggett, 209 Pa. 87, the 
Court said: 

"A court of equity has jurisdiction in a proper case to 
restrain proceedings under the landlord and tenant acts of 
1772 and 1863." 

In the case of Denny, Appellant, vs. Fronheiser, 207 Pa. 
174, the Court defines the kind of cases in which equity juris- 
diction will vest to prevent ouster under the landlord and 
tenant summary proceeding act, and in firat paragraph of 
syllibi says as follows: 

"The jurisdiction of equity to restrain actions at law is 
well settled, and there is nothing in the act ot March 21, 1772, 
to give summary proceedings under it an immunity from such 
restraint in a proper case; but the limitations of interfer- 
ence by equity ar« as well settled as the jurisdiction itself. 
The case must fall within some one or more of the recognized 
categories of fraud, accident or mistake, etc." 

The case at bar comes clearly within the category of fraud. - 
He concludes his opinion in the following language: 

"The court below reached the proper conclusion, notbe- 
case equity is without jurisdiction to interfere, but because 
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no proper case was made out for it to do so. " 
We therefore make the following decree: 
Now, March 4, A. D. 1912, it is ordered, adjudged and 
decreed that the said James Wilson, Justice John Mullen and 
Constable Elmer Boyer be restrained perpetually from exe- 
cuting any process to dispossess the complainants from the 
property involved in this action and which complainants, 
Thomas and Catharine Wilson are now occupying. That 
all the taxable costs be paid by defendants. This oixlerand 
decree to become the final order and decree of the court, un- 
less exceptions be filed thereto within the time prescribed 
by the rules of the Supreme Court. 

The' plaintiffs request the court to find the following 
facts: 

(Under bill and answer): 

1. This controversy pertains to the old stone building 
formerly used as a school building, on the west side of the 
public highway leading from Newcastle to Ashland, in the 
township of Newcastle. Catharine Wilson, Thomas Wilson, 
and James Wilson, respectively plaintiffs and defendant in 
the above case, all reside in the village of Newcastle in the 
township of Newcastle. These facts are set forth in the 
first, second and third paragraphs of the bill, and admitted 
in the first paragraph of defendants' answer. 

We affirm this. 

2. Over ten years ago Catharine and Thomas Wilson 
got possession of the said old stone school building as ten- 
ants of Julia Wilson. This is admitted in the second 
paragraph of the defendants' answer. 

We affirm this. 

3. The said Thomas and James Wilson are brothers; 
and sons of Julia Wilson. This is admitted in the third para- 
graph of the answer. 

We affirm this. 

4. James Wilson was a member of the school board of the 
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said school district at the time the agreement was entered 
into whereby the school district ^ave up the possession of 
the said property and made no further claim to the same. 
This is admitted in the fifth paragraph of the answer. 
We af&rm this. 

5. On February 8th, 1897, the school board sold the 
said school building now occupied by the plaintiffs to Julia 
Wilson. This is admitted in the seventh paragraph of the 
answer. 

We affirm this. 

6. At the time the bill was presented to the court a 
writ of dispossession was in the hands of Constable Elmer 
E. Boyer on a judgment gotten before Justice John IMullen 
of 8a,int Cla.ir, to dispossess the plaintiffs if they did not 
vacate the said property before January 19, 1909. This is 
admitted in the seventh paragraph of the answer. 

We afBi-m this. 

7. Julia Wilson on January 15, 1909, made a deed for 
the property in question, in favor of Catharine Wilson, the 
wife of Thomas Wilson. This is not denied in the answar. 

We affirm this. 

8. The minutes of the school board of February 8, 1897 
show the sale of the aaid school property to Julia Wilson and 
that James Wilson did not acquire title at that time. This 
is not denied in the answer. 

We affirm this. 

9. The allegations of plaintiffs that they repeatedly 
sought from George Bisenhuth, the secretary of the school 
board, to find out what the minutes of the board disclone as 
to whom the school district sold the said school building, 
and it was only after repeated efforts they learned from John 
Brittoa, president of the board, on Thursday, January 14th. 
1909, that the books fully disclose the sale to Julia Wilson, and 
that that was the first time the plaintiffs received definite In 
formation that James Wilson had not bought from the school 
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board, is not denied in the answer. 
We affirm this. 

10. The minutes of the school board, as setout in para- 
graph sixteen of the bill, are as follows, under date of Feb- 
ruary 8, 1897; 

"Mrs. Julia Wilson made an offer of $50.00 to the board 
for the pnrchase of the stone school buildingknown as school 
No. 1. Motion of Luke Nolan, seconded by John McDonald 
that the board sell the stone school building koowa as school 
No. 1 in the district to Mrs. Julia Wilson for the sum of 
$50.00. The motion was put by Pres. Jas. Stone, thefollow- 
inK members voting in the affirmative:- James Stone, James 
Wilson, Luke Nolan, John McDonald, Wm. Alton and James 
Kerns. There being no negative votes the motion was carried 
unanimously. Approved March 6th, 1897. Attest James 
Wilson, sec." 

This is admitted to be true, in the twelfth paragraph of 
the answer. 

We affirm this. 

11. The seventeenth parapraph of the bill alleges that 
the writ of dispossession issued by Justice John Mullen, in 
the hands of Constable Elmer E. Boyer, is wholly an extra 
judicial proceeding, not warranted nor founded upon any act 
of assembly or common law procedure, inasmuch a? the act 
of March 81st., 1905, under which the proceeding was before 
Justice Mullen to dispossess the plaintiffs, does not publish 
at length, as the constitution requires, the part of the act 
of 1863 that was intended to be amended, and for the further 
reason that the said act of 1905 is special, in that It enables 
landlords to put tenants out who are holding leases for less 
than a year or for an indeterminate period upon a thirty 
days notice, while those who hold under a lease for a year 
are entitled to a three months notice; and that this is in vio- 
lation of section seven, article three of the Constitution of 
Pennsylvania. This is not denied by defendants in their 
answer, they merely answering that "the dispossession pro- 
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ceedinga before Justice MuUeu was entirely regular and l^al aa 
was also the writ of dispossessioa issued by the said Justice to 
the said Elmer E. Boyer, Constable." (Para, thirteen of answer). 
The all^atiOD Id the seventeenth paragraph of the bill that 
defendants proceeded under the act of March 31st., 1906 is not 
denied in the answer. 

We decline to affirm this as stated, as it is a conclusion of 
law rather than a statement of fact and is included in our find- 
lugs on the law in the ease. 

12. There was no title in this school building in anyone 
but Julia Wilson up to January 15, 1909. Then the title passed 
by deed of Julia Wilson to Catharine Wilson. James Wilson 
falsely represented en Thomas Wilson that he was the owner of 
the old stone buildin^r^ and upon such representation he bad 
Thomas Wilson execute a lease in his favor. It was upon this 
lease made under the false regreseutations of James Wilson that 
James Wilson started proceedings to dtsposses Thomas Wilson. 

We ftfRrm this. 

13. Julia Wilson never signed, sealed or delivered a deed 
of the property to James Wilson. Julia Wilson cannot read or 
write. And when her graodsous came to her to execute a paper 
for James Wilson, the paper was not r^id to her by anyone, aud 
she refused to sign it. And even if it were true that she touched 
the pen, as testified by the grandsons, that does not constitute 
such a signature as is required by law, as it was procured by 
fraud and misrepresentation, if at all, and she bad no knowledge 
of what was the purpose of the paper, and no attempt was even 
made to show her the purpose of the paper. 

We affirm this. 

14. Under the evidence of Julia Wilson, mother of plain- 
tltr and defendant, and therefore presumably equally inter- 
ested In each and Mrs. Cosgrove, (a disinterested witness) 
alone, it is proven there was no assignment; and any pur- 
ported assignment was only an attempted fraud against the 
alleged assigner, an old lady who can neither read nor write. 

We affirm this. 
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15. Thomas Wilson, after beiog ioduced by James Wil- 
SOQ on account of the false representations of the said James 
Wilson to sign a lease, as soon as he discovered the falsity of 
these representations of James Wilson, promptly applied for 
equitable relief. 

We affirm this. 

16. James Wilson, in his attempt to bolster up bis 
claim in this property, has sworn falsely. He swore that his 
mother, who occupied a property of his, did not pay him any 
rent for the same. It was subsequently proven in this same 
proceeding) by bis own receipts to bis mother, that he had 
received money from her on acconnt of rent for said prop- 
erty. 

We aftirm this. 

17. The day it was sworn the assignment of Julia Wilson 
to James Wilson was made of the said property, with the 
youthful grandsons of Julia Wilson as witnesses, and sworn 
that the grandsons were working for James Wilson, the 
school records for that day disclose, in the testimony, that 
James Wilson one of the said grandsons, was attending 
school. 

We afSrm this. 

18. All the material testimony in support of plaintiff's 
contention is by disinterested witnesses who have no interest 
one way or the other and are friendly to both parties. The 
testimony of the defendant bearing upon the execution of the 
assignment is only by interested parties, and the testimony 
refuting the execution of the assignment is by a dis- 
interested party, and one having equal interest in plain- 
tiff and defendant. The testimony as to whether the 
boys were at work, and the paper being signed on the 
said date, as testified to by the grandsons, is given by inter- 
ested witnesses; and the testimony of the plaintiffs on that 
question is by a record supplied by a disinterested witness. 

We af&rm this. 
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19. The weight of the evidence is that James Wilson 
throQgh fraud and misrepretaeulatioa Becured the lease from 
Thomas and Oatharine Wilson. 
We affirm this. 

Plaintiffs request the Conrt to find the (oUowiDg con- 
clusions of Imw. 

1. All of the bill not speclficall.y denied in the answer 
is admitted. 

We affirm this. 

2. The testimony adduced supports the equitable relief 
prayed for. 

We affirm this. 

8. Under the facts of the case equitable relief should 
be granted to enjoin perpetually the execution of the writ 
of dlspoBsesaion. 

We affirm this, 

4. The proceeding before Justice Mullen and the writ 
of dispossession In the hands of Elmer E. Boyeris wholly an 
extra judicial proceeding, as the Act of March ttlat, 1905, 
under which they proceeded to dispossess plaintiffs, is un- 
constitutional for two reasons; 

(a) The Act of Mar. 81st, 1905 is an amendment of the 
Act of 1863. The constitutional provision with reference to 
amending an act (which the legislature has not complied 
with as to the Act of 1905) is: "No law shall be revived, 
amended, or the provisions thereof extended or conferred, by 
reference to its title only, but so much thereof as is revived, 
amended, extended or conferred shall be re-enacted and pub- 
lished at length." (Section 6Article3). The Act of Decem- 
ber 14th, 1863, P. L. 1864 p. 1125, states "Where any person 
or persons in this state, having leased or demised any lands 
or tenements to any person or persons for a term of one or 
or more years or at will shall be desirous, upon the determin- 
ation of said lease, to have again and repossess such demised 
premises, having given three months notice of such inten- - 
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tioa to hia leasee or tenaot" As; and the Act of March SIst, 
1905 P. L. 87 is that " from and after the pansa^e of thU act, 
ia all cases where a tenant shall hold possession of real 
estate within this Oommon wealth, either by license or lease, 
whether oral or written, for an; time less than one year, or 
by the month, or for an indeterminate time; and the 
immediate landlord or owner of such real estate shall desire 
to regain possession thereof from such tenant or occupant, 
he shall serve upon the tenant or an adult member of his 
family a notice, in writing, demanding therein that he re- 
quires such tenant or occupant to deliver to him the pos- 
session of the premises so held, within thirty days from the 
date of service thereof: provided, that this act shall not be 
construed as authorizing the dispossession of atenantbefore 
the expiration of bis or her license or lease." This act of 
1905 clearly amends the act of 1863 and is therefore uncon- 
stitutional, because it falls to recite and publish at length 
the part of the act of 1863 it intended to amend. 

(b) It ia extra judicial because under Section seven 
Article three of the Constitution of Pennsylvania, "The 
General Assembly shall not pass any local or special law 
regulating the practice or jurisdiction of ... in any judicial 
proceeding or inquiry before courts, aldermen, justices of 
the peace .... or the enforcing of judgments." The act of 
1863 provides a three months notice for all tenants. The 
act of 1005 amends the act of 1868 in that it makes or pro- 
vides for a notice special for one class of tenants, requiring, 
instead of a three months notice for all tenants, thirty days 
notice for a certain class of tenants; and outlines the pro- 
cedure to enforce said j.udgment uader the thirty day notice. 
It is therefore extra judicial. 

We decline to afSrm this. 

It has been said that "courts approach the considera- 
tion of the constitutionality of a statute with the desire and 
duty to sustained it, if that be practicable, and its invalidity 
must very clearly appear before that fact will be declared." 

Clarion County vs. Clarion Township, 222 Pa. 352. 
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"The court will look at the subatance and not the form 
of leKislatioD in dstermtaiag whether an act U general or 
special." 

Coraman vs. Hagginbotham, 227 Pa. 549. 

We have searched in vain for a decisioa on thecoastita- 
tioaality of the act of 1905, bat from analogous cases we 
have cume to the coaclusloa that the act does not offend 
against either clanse quoted above, and are firmly convinced 
of its constitutionality. 

It will readily ba seen that the A.ct of 1863 provides the. 
posseaiion of ieaaehold of one or more years or at will; the 
Act of 1905 for leaseholds le^s than one year, or by the 
moath, or for an indeterminate periol. S)c. 2 of the Act of 
1905 provides that the procedure thereon be in pursuanceoC 
existing laws. 

Sac. 6, Article III of the Constitution provides "No law 
shall be revived, amended, or the provisions thereof extended, 
or conferred, by reference to its title oaly, but so much there- 
of as i» revived, amended, extended or conferred shall be re- 
enacted and published at length." 

It is contended on behalf of the plaintiff that the Act of 
1905 is an amendment of the act of 1863, and as no reference 
is made to the actof 1863 either in the title or the body of the 
act, it is therefore unconstitutional and void. With this con- 
tention we do not agree. The act of 1863 relates to leases 
for one or more years or at will, the act of 1905 relates to 
leases for less than one year, from month to month or for an 
indeterminate period. It might be called an extension of 
the act of 1663, but it is complete in itself, except as to the 
mode of procedure and in the second seotion provides that 
it be according to existing laws. 

That such an act is constitutional has been decided in a 
long line of cases. 

In Gilbert's Estate, 227 Pa. 618, Mr. Justice Elkin says: 
"An act complete in itself, which applies an established 
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method of procedure, whether it be by oommoa law or by 
statute or by joint operation of both, to a new class by gen- 
eral reference only, does not violate the constitutional pro- 
vision as to the republication, though it may operate tosome 
extent as an ezteusion of a previous statute. 
In re Greenfield Avenue, 191 Pa. 290 
Pink«rton vs. Traction Co., 193 Pa. 229 
Woolen Machinery Co. vs. Brown, 206 Pa. 543 
New Brighton Boro. vs. Biddell, 14 Sup. Ct. 207." 
In Greenfield Avenue, Supra, it is said "This section 
(6 Art. Ill) has already been before this court and in Sea- 
right's Estate, Stuart's Appeal, 163 Pa. 210 it was said 'the 
constitutional provision has reference to express amendments 
only. The constitution does not make the obviously imprac- 
ticable requirement that every act shall recite all other acta 
that its operation may incidentally aSect, either by way of 
repeal, modification, ezteusiop or supply." 

It is claimed that it offends Sec. 7 of Art. Ill, which 
provides "The General Assembly shall not pass any local 
or special law regulating the practice or jurisdiction of ... . 
in any judicial proceeding or inquiry before courts, aldermen, 
justices of the peace, or the enforcing of judgments." 

Plaintiff contends the act of 1863 provides a three months 
notice for all tenants, and that the act of 1905 amends the 
act of 1868 in that it provides for a notice special for one 
class of tenants, requiring instead of a three months notice 
for all tenants, thirty days notice for a certain class of ten- 
ants; and outliDes the procedure to enforce said judgment 
under the thirty days notice. We do not agree with this 
contention. The act of 1863 is not for all tenants, but onl.v 
for those of a year or more or at will. The act of 1905 is 
for tenants less than a year, from month to month, or for an 
indeterminate period. It does not outline a procedure, but 
in the second section thereof provides that it be according 
to existing laws. We therefore think the contention with- 
out merit. The act of 1905 is not a local or special law and 
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therefore dot vitbin the inhibition of S»c. 7, Article III of 
the constitution. It is a geaerai law applic&ble to a i^eaeral 
class and relates to all members of that clasa. lb is aclassi- 
fication based upon natural and proper distinctions and one 
that has been recognized for as long as the common law has 
been in existence. 

Gilbert's Estate supra. 
The act of 1905 is neither local or special but applies 
tbrouKbout the Commonwealth and in every proceeding for 
gaining possession of premises leased for less than one year. 
O'Donnel vs. Pittsburg, 227 Pa. 14 
Clarion County va. Clarion Twp., 222 Pa. 350 
Poor District vs. Lawrence County, 222 Pa. 358 
Earl vs. Ryan, 41 Sup. Ct. 448 
Wysox Township Road, 42 Sup. Ot. 263. 
' We might prolong this citation of authorities to greater 
lengtbj but a close perusal of those already quoted leads us 
inevitably to the conviction that both questions as raised by 
plaintiff are without merit and the act of 1905 is constitu- 
tional. 

Defendants respectfully request the Court to find the 
following facts: 

1. That a lease to the premises in controversy was 
given by the Philadelphia and Reading Coal and Iron Com- 
pany, the owners of the land, to Julia Wilson, on April 20, 
1898. 

We affirm this. 

2. That said Julia Wilson did, on November 12,1907, 
assign her interest in said lease of April 20, 1898, and the 
improvements on the leasehold, to James Wilson, her son, 
one of the defendants. 

We refuse to affirm this, and say that the testimony 
shows that Julia Wilson made no assignment of her interest 
in the improvements or leasehold to James Wilson, her son, 
but that the paper alleged to be the assignment was obtain- 
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ed by fraad wibhoiib tbe kaonledj^e or coaseat of the said 
Julia Wilson. 

3. That the said Philadelphia and Beading Coal and 
Iron Comany canuelled said lease to Julia Wilson, and, on 
December 7, 1907, issued a lease to saoid premises to Jamas 
Wilson, one of the defendants. 

We affirm this request as stated, but say that it was ob- 
tained by misrepresentation and without the knowledge or 
consent of Julia Wilson. 

4. That said Jalia Wilson did, after executing her said 
assignment and after James Wilson obtained his lease, in- 
form Mr. Werner, Lmd Agent of the lessor compaDy, that 
the ground rentals were to be paid by James Wilson, defen- 
dant. 

We affirm this as stated, but say that it is irrelevant and 
immaterial. 

5. That on March 31, 1908, plaintiffs ace'epted and ex- 
ecuted a lease from James Wilson, defendant, to the premises 
in dispute and paid rent therefor to said James Wilson up to 
October 1, 1908. 

We affirm this, but say that the lease was accepted 
and rent paid because of fraud and misrepresentation on the 
part of James Wilson and his representatives. 

6. That suit was brought by said James Wilson, lessor, 
aginsb saiil Thomas and Catharine Wilson, his lessees, under 
said lease of March 31, 1908, before 'Sqaire Mullen, defen- 
dant, for possession of the premises in dispute, and that 
judgment of possession was entered in favor of said James 
Wilson on December 28. 1908. 

We affirm this. 

7. That a writ of possession was issued uponsaid judg- 
ment and directed to Elmer E. Boyer, Constable, and that 
this writ was stayed by preliminary injunction granted by 
this Court on January 16, 1909. 

We affirm this. 
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8. Tba.b oa January 15, 1903, after the eatry of siid 
judf^meDt and after the writ of daspossessioa had issued, the 
plaintiffs obtained from the said JuJia Wilson an alleged 
bill of dale of the old stone school house. 

We dediue to affirm this and say that there was not an 
alleged bill of sale obtained from Julia Wilson by the plaiutifT, 
but that thsre was an undisputed abiolut? sale iu the nature of 
a deed from Julia Wilson to Catharine Wilson, the plaintifT. 

Defendants respectfully request the Court to tind and apply 
the following conclusions of law: 

1; That all material averments in the bill are covered by 
the answers. 

We affirm this. 

2: That the testimony presented by plaintiff in support 
of the bill is fully traversed by defendants' testimony. 

We affirm this, but say that the contentious of defendants 
have not been sustained by the evidence. 

3; That James Wilson, defendant, wa*, at the time 
commencement of the suit for possession, and at time of the 
issuing of the writ, and still is, the lawful owner of the leasehold 
iu controversy. 

We refuse to affirm this. 

4: The plaintiff^ have a full and adequate remedy at law. 
We refuse to affirm this. 

6: That plaintifTs right is not clearly made out, aud equity 
cannot, therefore, interfere. 

We refuse to affirm this. 
6: That this Court is without jurisdiction to question, re- 
strain, or otherwise interfere with the proceeding for possession 
had before 'Squire Mullen. 

We refuse to affirm this. 
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Smith, et al. vs. Wiest, &c. 

Acts of June 4, 1901, P. L. 364, March 13, 1815, April 29, 
1844, P. L. BOX and 1903, P. L. 63— Treasurer's sale of seated 
laod for unpaid taxes. 

The Act of June 4, 1901, P. L. 364 provided a complete and exclusive 
system for the filing and collecting unpaid taxes and municipal claims. 
County Treasurers cannot collect unpaid taxes by sale of lands. 

Bill in equity and Demurrer. So. 1, May Term, 1912. 

A. L. Shay and C, A. Snyder, for plaintiff. 

The Act of June 4, 1901, P. L. 364 ia entitled "An act pro- 
viding when, how and upon what property and to what extent, 
liens shall be allowed for taxes and for municipal improvements 
and for the removal of nuisances. The procedure upon claims 
filed therefore, the method of preserving such liens and enforcing 
payment of such claims; the effect of judicial sales of the proper- 
ties liened and the manner of distributing the proceeds of such 
sales. 

Sec 1. "The word 'taxes' as used in this act means any 
county, aty, borough, township, school, bridge, road or poor 
taxes." 

Sec. 4. "The lien for taxes shall exist in favor of and the 
claim therefore may be filed against the property taxed by any 
county, city, borough, township, school district, road district or 
poor district to which the tax is payable." 

See. 10. "Claims for taxes, water rates, &c. must be filed 
in the court of common pleas of the county in which the property 
is situated, on or before the last day of the second year after 
that in which the taxes or rates are first payable. Upon each 
tax or municipal claim, a writ of scire facias in the form herein 
set forth may issue within five years from its filing and a verdict 
must be recovered or a judgment entered on the verdict within 
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fife years after it la issued. Final judf^meat must be enter- 
ed on the verdict within Bve years after i-ecovery. After 
judtfrnent is entered, it must be revived by a writ of scire 
facias to revive the judgment, or by judgment thereon with 
io each recurring period of five years. If a claim be not 
filed within the time aforesaid, or if it be not prosecuted io 
the manner and at the time aforesaid, it shall be wholly lost; 
provided, however if a verdict be recovered before a jury 
after trial or judgment be entered on such verdict the lien 
thereof shall continue for five years from such recovery or 
Gotry, though a new trial, be granted or the judgment be 
reversed on appeal." 

Sec. 33. Provides a method of redemptioa. 

The act repeals in the neighborhood of two hundred 
general, special and local laws, but not in express words the 
Act of April 29, 1844, P. L. 501 and the act of March 13, 
1815, 6 Sm. Liws299, but closes with this sweeping langnaeg, 
"and all other acts or .parts of acts of assembly of this Com- 
monwealth, general, special or local, appertaining to the 
subject matter covered by this act, be and the same are hereb.v 
repealed, it being intended that this act shall furnish a. com- 
plete and exclusive system ii^ itself, so far as relates to the 
practice and procedure for the tiling and collection and ex- 
tent of tax and municipal claims, the right to file which 
accrued after the approval of this act." 

The Act of March 26, 1903, P. L, 63 amends section 41 
of the above act and concludes "and this act shall not apply 
to taxes assessed upon unseated lands." 

The first question which naturally presents itself for 
solution is, does the act of 1901 repeal the acts of 1844 and 
1815 in so far as they relate to the sale of seated lands by 
the treasurer of the county for unpaid taxes?" 

To this question we answer, it unquestionably does and 
furnishes a new and exclusive method of sale for unpaid taxes 
upon seated lands since the date of Its passage. 
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Tha act of 1844, snpra, provides that seated lands shall 
be sold as unseated lands when laxeii are not paid and there 
is not sufficient property on which to levy and the act (tf 
1815, supra, authorizes the treasurer of the several counties 
in the Commonwealth to make public sale of the whole or 
any part of unseated lands for delinquent taxes. We bold 
these acts are wiped out and repealed by the act of 1901 in 
80 far as seated lands are concerned and for this position we 
have abundant authority. 

We first call attention of the court to the comprehensive, 
conclusive and sweepingr repeal with which the act of IdOl 
concludes; "and all other acts or parts of acts of assembly 
of this Commonwealth, general, special or local, appertain- 
l&K to the subject matter covered by this act, be and the 
same are hereby repealed; it being intended that this act - 
shall furnish a complete and exclusive system in itself, so 
far as relates to the practice and procedure for the flling and 
collection and extent of tax and municipal claims, the right 
to file which accru«d after the approval of tbiaact." There 
can be no question under the authorities that this clause re- 
peals all prior laws, general, special and local, relating to 
the subjects of which the act of 1901 takes cognisance. This 
has BO often been decided that we do not deem it necessary 
to quote extensively from the authorities. 

It is held that "a declaration in a general law that all act* 
or parts of acts, whether general, special or local or other> 
wise inconsistent with its provisions, are to be deemed re- 
pealed, will repeal inconsistent provisions even in special 
acts. 

Newbold vs. Pennock. 154 Pa. 591 
Felts vs. D. L. & W., 195 Ps. 21 
Jenks vs. Scranton, 202 Pa. 267. 

And where an act repealed certain designated sections 
of the revised statutes of a state and Ip general terms all 
previous acts in conflict with it, it was held it repealed pre- 
vious acts identical with any of those expressly repealed. 
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Endlich OD loterpretation of Statutes, Sec. 206. 

Id Martin vs. Greenwood, 27 Sup. Ct. 2U, it is held that 
"the act of Jane 4, 1901, P. L. 864, relatinn to municipal 
liens repeals the special act of March 22, 1869, P. L. 482, re- 
latinfc to the BlioK of municipal liens in the city of Chester 
and this, although, the special act relating toChesteris not 
cited tor repeal. Judge Morrison says, "Counsel for appel- 
lant atones that thin act and all other general, local and 
special acts in regard to this subject were repealed by the act 
of June 4, 1901, P. L. 864. In our opinion this position is 
well taken. The last par^raph of the act reads, "and all 
other acts or parts of acts of assembly of this Commonwealth, 
general, special or local, appertaining to the subject matter 
covered by this act, be and the same are hereby repealed; it 
being intended that this act shall famlsb a complete and 
exclnsive system in itself, so far as relates to the practice 
and procedure for the filing, collection and eztept of tax and 
municipal claims, the right to file which accrued after the 
approval of this act." 

Considering the title, scope and purpose of the act and 
the repealing section, we consider it idle to ai^ue that a 
municipal lien which arose after the approval of this act can 
be filed and sustained under the act of 1869, the Chester 
county act of 1678 or any other act of assembly but that of 
June 4, 1901." 

The former method by Treasurer's sale having been 
wiped out by this act of 1901, it follows as a natural sequence 
that the provision of the act in reference to the sale of seat- 
ed lands for unpaid taxes must be pursued, the lien for the 
same be filed in the prothonotary's office and the procedure 
provided by the act pursued to its final determination. This 
has frequently been decided by the courts of Pennsylvania 
and to which there is no dissenting opinion. 

In Evans vs. Moore, 20 D. R. 378, Judge Fanning, said, 
*The acU of April 29, 1844, P. Ij. 486 and February 23, 1858, 
P. L. 45, while not specially mentioned therein, are repeal- 
ed by the general repealing clause of the act of Jane 4, 1901, 
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P. Li. 364, which furDished a CDniDlete and exclusive system 
for the sale of seated lands loj- ihp payment of delinquent 
taxes aad such salea cannot k't^tiliy be made by the county 
treasurer. In Borough of Dunmore vs. Bank, et al., 12 Lack. 
Jurist 83S, an auditor waa appointed to distribute a fund aris- 
ing from a sheriff'ssale; the fund remaining for distribution 
was claimed' by the defendants and others. The defendant 
claimed title by virtue of a commissioner's sale and deed 
delivered. Sale on November 11, 1907; deed, May 25, 1908; 
lots were assessed in 1901 and 1902 in the name of the former 
owner and returned for non-payment of taxes and sold by the 
treasurer to the commissioners, July 11, 1904. The auditor 
held that the treasurer's and commissioner's sales were void 
under the act of 1901 and passed no title to the defendant 
and distributed the balance to other claimants. To same 
effect are Newlin vs. Carley, 15 D. R. 151 and Prank vs. 
Geisling, 30 Pa. C. C. 386. Beltevue Boro. vs. Umstead, 38 
Sup. Ct. 116; Phila. vs. Mason, 37 Sup. (Jt. 438; Garner vs. 
Bergner, 27 Sup. Ct. 226; Scranton vs. Stokes, 28 Sup. 
Ct. 434. Delaware Co. vs. Mokiner, 11 Del. 289 and Richtervs. 
Lauman, 37 Pitts. 272. 

In Pisher vs. Reading Realty Co., 1 Berks Co. Rep. 31, 
Judge Endlich discusses the act of 1901 with his usual clear- 
ness and thoroughness. He suys, "All this, i. e. the main 
object to revise and codify and the purpose to change inci- 
dentally thereto, appears, as is pointed out, by the state- 
ment of the statute itself that it is 'intended that this act 
shall furnish a complete and exclusive system in itself.' 
A statute designed to do that, it is .well settled elsewhere 
and inthia state;.Johnson's Estate, 33 Pa. 511; Roads vs. 
Building Association, 82 Pa. 180; Westfield Boro. vs. Tioga 
Co., 150 Pa. 152;Bennetvs. Norton, 171 Pa. 221; Inc. of Boro. 
of Emaworth, 5 Sup. Ct. 20, substitutes its provisions for 
those of other statutes differing from them and by such sub- 
stitution necessarily repeals the former whether it affirma- 
tively so declares or not. 

The act of 1901 does Dot have the wholly needless clause 
repealing, "all acta or parts of acta not cousistenttherewith;" 



d., Google 



SMITH, ET AL. VS. WiEST, &C. 125 

it however, couta.ins a very substantial repeal of all former 
legislatioD covering the ground it a»sutnes to cover and on 
page 402 all other acts or parts of acts, general, special or 
local, appertaining to the subject matter covered by this 
act, be and the same are hereby repealed." 

Id Haspel vs. O'BrieD, 218 Pa. 149, Chief Justice MiU-hell, 
in cominenLing upon the ace of 1901, says, "The act of 1901 
is a revision and consolidation, for clearness, certainty and 
convenience of all the prior statutes on the subject, a par- 
tial codification to the purpose of which amendment or change 
was only incidental. This appears from the concluding sen- 
tence of the last clause ''it being intended that this actsball 
furnish a complete and exclusive system in itself, so far as 
relates to the practice and procedure for the filing, collection 
and extent of tax and municipal claims, the right to file 
which accrued after the approval of this act. The purpose 
and desirability of such revision are shown preceding the 
foregoing declaration of intent in the enumeration by date 
and title and express repeal of 224 acts and parts of acta 
ranging from 1814 to 1899." 

The question might be raised of the unconstitutionality 
of the act by reason of class legislation, but a complete ans- 
wer to this proposition will be found in Pittsburgh vs. Cem- 
etery Co. 44 Sup, Ct. 289, "The power to classify for the 
purposes of taxation has existed under all the constitutions 
of the state and has been exercised in the enactment of many 
statutes. Land has been classified as seated and unseated, 
as manufactories, mills, ferries, house, lands, ground rents, 
&c. Personal property has been classified as mortgages, 
money at interest, stocks, watches, horses, cattle, carnages, 
&c. Occupations and professions have been classified for 
taxation, as have also single men. The present constitution 
reo^nizes this in providing that all taxes shall be uniform 
on the same class of subjects. It does not undertake to de- 
clare, however, what the subjects shall be. That is a matter 
for the judgment of the legislature and when it designates 
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a class ezbibitiDg pecaliarities which clearly and necessarily 
distmguisb it from other properry, such classification is not 
forbidden by law." Olyphant vs. Egreski, 29 Sup. Ct. 116. 
Art. 8, sec. 3, "No bill, exc«pt general appropriation bills, 
shall be passed, containing more than one subject, which 
shall be clearly expressed in its title." 

This section is Id effect the same as the amendment of 
1664; Pblla. vs. Railway Co., 142 Pa. 484. It was intended 
merely to prohibit the practice of passing what were known 
as "omnibus bills" containing subjects foreign to each other 
and whose title was on that account calculated to mislead and 
deceive and a bill may still contain any numberof provisions 
properly connected with and germane to the expressed sub- 
ject, without violating the constitntional requirement. 

Blood vs. Mercelliot, 53 Pa. 891 

Commonwealth us. Green, 58 Pa. 234 

Taggart vs. Weaver, 64 Pa. 425 

Taggart vs. Commonwealth, 102 Pa. 365. 

Goebler vs. Wilhelm, 17 Sup. Ct. 432 

Boro. vs. McGeorge. 146 Pa. 254 

Franklin vs. Hancock, 204 Fa. 110 

Commonwealth vs. Hospital, 196 Pa. 270. 

Commonwealth vs. Jones, 4 Sup. Ct. 362 

Wilson vs. Downing, 4 Sup. Ct. 492 

Kelley vs. Township, 154 Pa. 446 

Commonwealth vs. Lloyd, 176 Pa. 308. 
E. P. Leuschner, for defendant. 

Koch, J. March 25, 1912. 
The bill of the complainants sets forth: 
!:• That they are the Commissioners of the county of 
Schuylkill, and as such are charged with the affairs of the 
municipality, the levying and expenditure of of its finan- 
ces, etc. 

2: That the respondent is the Treasurer of the county 
of Schuylkill, who is chained by law with the duty of making 
sale of unseated lands for unpaid taxes, and that the year 19L2 
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is one of the years fixed by lav for holding such tax sale. 

3: That the respondent is making all due preparation for 
the holding of said saleou the second Monday of June, 1912, the 
day prescribed by lav, but your complaiuants are informed, they 
believe, and they expect to be able to prove that the respondent 
is not only about to sell unseated lands for unpaid taxes but 
seated lands as well, pursuing the practice that had been in toive 
prior to the enactment by the general assemby of the Common- 
wealth of Pennsylvania of the act of June 4, 1901, P. L. 364. 

4- That the complainants admit th&t prior to the approval 
of the act of June 4th, 190L, the sale of seated lands by the 
county treasurer was the recognized and correct practice, as es- 
tablished by the act of 22Dd. April, 1844, section 41, P. L. 4S6, 
but the complainants aver and say that this practice has been 
changed by the act of 4th. of June, A. D. 1901, P. L. 364, etc., 
which in general terms, repealed the act of 1844 aforesaid. 

5: That the said act of June 4tb. 1901, sets forth the man- 
ner in which taxes become a lieu upon seated lauds; the mauuer 
in which said liens shall be Hied, and what procedure shall be 
pursued for the coltectiou of said liens; and the last paragraph 
of said act, having declared its intent to be the establishment of 
a complete and exclusive system for the collection of delinquent 
taxes, the method formerly employed under the acts of 1815 and 
1844 is no longer in force." 

6: That the respondent, in the holding of said sale, will 
advertise the same and create other expenses in the preparation 
and consummation of the same, which will cause the County of 
Schuylkill unnecessary expense, requiring it to pay money which 
should not be expeuded or contracted by the treasurer of the 
of the county, to all of which the complainants as the represen- 
tatives of the citizens, owners of real estate and taxpayei-s of the 
county of Schuylkill object. 

7: That the complainants, therefore, have no adequate 
remedy at law and are in need of equitable relief, and pi-ay the 
Court for the same, inter alia, as follows:- 
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a. That the respo&dtsnt, Fn'd J. Wiest, the Treasurer 
of the County of Schuylkill, be p.;r[>eiually enjoined and re- 
strained from preparing advertisements and having the same 
printed in newspapers, or otherwise, for the sale of any seated 
lands for unpaid taxes id the county of Schuylkill. 

b. That the said Fred J. Wiest, treasurer of th3 county of 
Schuylkill, be perpetually enjoined and restrained from selling 
seated lands in the county of Schuylkill on the second Monday 
of June next, for nonpayment of such taxes as may have been 
assessed against the same. 

c. From expending any money for any advertisement of 
such sale or for the holding of the same." 

The defendant filed a demurrer, admittii^ the truth of the 
matters set forth in the bill of complaint, assigning the followiug 
causes, to wit:- 

That the all^ations set out in the fourth and fifth paragraphs 
of the bill of complaint are mere deductions of the the complain- 
ants as to the meaning and interpretation of the act of June 4, 
1901, P. L. 364; that the respondent, the treasurer of Schuylkill 
County, is charged with the selling of seated lands returned for 
nonpayment of taxes, and is bound to perform this duty; and 
that the averments contained in the bill of oomplaipt are insuf- 
ficient in law. 

The act approved June 4, 1901, P. L. 364, is entitled "An 
Act providing, when, how, upon what property, and to what 
extent liens shall be allowed for taxes, and for municipal im- 
provements, and for the removal of nuisances; the procedure upon 
claims filed therefor; the methods of preserving such liens and 
enforcing payment of such claims; the effect of judicial sales of 
the properties Hened, and the manner of distributing the pro- 
ceeds of such sales." 

The act covers nearly thirty-nine pages of the pamphlet 
laws, and the woi'd "taxes" as used therein "means any county, 
city, borough, school, bridge, road, or poor taxes," and the un- 
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paid taxes for whicti tVie county ireanurer propoM^s to sell 
certain seated and unseated lnndH in this county on tin; st-c 
end Monday of next June full within I he "tflxes" meant by 
the act above referred lo. The 42nd. section of that act 
specifically, wholly or in part, repeals, by reoitinK their 
titles, two hundred and twenty-'hree acts theretoforestand- 
ing on the statute books, and concludes with the repeal 
al^o of "all other act or {xxcm of acMsof A-^sembly of 
this Commonweiilth, ^eneriti, special or local, appertaining 
to the subject matter coverfd by the said net; it bein^ in- 
tended that this act shall furnish a complete and fxclii-ii'e 
systeuQ in itself, so far as relates to the pi'nc'ict; and pro- 
ceedure for the tiling, collection and extent of tux and 
municipal claims." The only proi»erty intended to be itfTfchid 
by the act is real estate. 

The act passed ISth. Maich, 1815, 6 Smiili and Heed, 
299, relating to the sale of unseated lands for taxes, and the 
■list, section of the "Act to reduce the Stiiie debt, ami loiii- 
cor|)orate the i'enns.vlviinia Canal and Hailroad Company," 
approved Apr. 29th, Itili, P.L. .'lOt, which si!cirii>n empowered 
county tn^asurers to sell seated lamlsalso, arenotspeclHcully 
repealed by the said net of 1001, By virtue of ihe provisions 
of the said acts of 1U15 and 1B44, and in the pursuance there- 
of, liens wei-e, prior to 1901, obiiiini^d on both seated ami un- 
seated lands in this Commonwealtli. But the s.vstein |)ru- 
vided by the act. of 1901 for obtaining such liens und enfoic- 
ing their collection was exclusive of every otlier system, nml. 
therefore, the provisions of tiie acts of 1H15 and 1H44 could 
DO longer exist after the approval of the a<:i of 1901, for the 
purpose of either creating a lien for unpaid t;ixes or foi' col- 
lecting such taxes through public sales innde by couMy 
treasurers. 

The word accrues seems to have beyn inadvertently 
omitted from the 41st. section of tin- Mct of 1901, and tlie 
General Assembly m:ide the correction at its se.s>iun in 19u3 
by re-enacling the :3ection with the word iii>erted; hut it 
further amended the section by addln>; "And this act sinill 
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not apply to taxes assessed upon unseated lands"- P. L. 63. 
The effect of this last act is to restore the act of 18J5, ao 
that liens for UGpald taxes on unseated lands are created 
under its terms, and unseated lands must now be sold by the 
county treasurer for such taxes, as they were sold prior to 
the act of 1901. But he hua no authority aow to sell seated 
lands for unpaid taxes. 

A similar conclusion was reached in Evans vs. Moore, 
20 D. K. 873. Also in Borough of Dunmore vs. Carbondale 
M. & M. Savings Bank, et. al., 761 March Term, 1911, Com- 
mon Fleas, Lackawanna Oounty. 

And Now, March 25, 1912, the demurrer is overruled, 
and all the essential facts being admitted, it is ordered and 
decreed that Fred J. Wiest, Treasurer of Schuylkill Clourity, 
be perpetually enjoined and restrained from preparing adver- 
tisements and having the same printed in newspapers orother- 
wise, for the sale of any seated lands for unpaid taxes in the 
County of Schuylkill; and also that he be perpetually enjoin- 
ed and restrained from selling seated lands in the County of 
Schuylkill on the second Monday of June next for nonpay- 
ment of such taxes aa may have been assessed against the 
same. And that he be perpetually enjoined and restrained 
from expending any money for any advertisement of such 
sale or for the holding of the same. It is further ordered 
and decreed that the defendant pay the costs. 
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Stevenson vs. Bannan. 



Broker— Commissions— Proof. 



A broker who seeks to recover commiesionB must prove either th&t a 
sate waa made to the party whom he procured as a purchaser or that the 
purchaaer waa able and willing to buy and the failUre to make an actual 
sale wa3 through no fault of the broker or his customer. 

Supreme Court. (See 6 S. L. R. 209 & 369). 
Elkin, J. March 18, 1912. 

When this case was here before on an appeal from an 
order discharging the rule for judgment for want of a suffic- 
ieot afiBdavit of defense, it was decided "that it was the in- 
tention of the parties that the plaintiff should procure a 
buyer, not that he should be paidacommissioninanyevent:" 
SlevensoQ vs. Bannan, 227 Pa. 498. The order discharging 
the rule for judgment was affirmed here for the reasons 
stated in the opinion of the learned court below. Oue of the 
reasons then stated by the court below for refusing judgment 
was: "we do not construe this agreement to mean that the 
plaintiff shall do nothing, but that his compensation of ten 
per centum hinges upon the fact of his procuring a purchaser 
who is ready, able and willing to buy the land in question, 
providing it is offered for sale." It will thus be seen that 
the court below and here construe*! the agreement to mean 
that the pl&intifl was required to produce a purchaser 
ready, able and willing to buy in order to sustain his 
action for commissions. The case was then sent back for 
trial and the controlling question raised in the present appeal 
is whether the evidence offered by plaintiff is sufficient to 
meet the requirements of the rule above stated. A broker 
who seeks to recover a commission must prove either that 
a sale was made to the party whom he pi'ocured as a pur- 
chaser, or that the purchaser was able, and willing to buy, 
and the failure to make an actual sale was through no fault 
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of the broker or his customer; Kifer vs. Yoder, 198 Pa. 308. 
In the present case it is a condeded fact that the broker did 
not procure the purchaser of the property, and his rif^ht to 
recover must depend solely and alone upon the fact whether 
be had procured a prospective purchaser able and willing to 
buy^ In his amended statement the plaititifF averi-ed Miat 
he stood ready at all times to perform his contract and that 
he had procured a purchaser, ready, able and willing to buy 
the property. In his bill of particulars he named G. Nf . Watson 
as the prospective buyer and the case went to trial upon the 
pleadings thus made up. Watson, called as a witness for the 
plaintiff, was asked if he had at any time a^eed to buy the 
property and answered in the negative. He testigifd in pH r-t as 
follows:- "Q, You did not say you would buy it atany lime, 
did you?" A. No. Q. Are you quite clear about that? A. I 
did not tell you that I wouldBbuy that property; I never told 
you that. Q, Nor Mr. Bannan? A. No sir, I never told him. 
Q. And you were acting as agent for others? A. Yes sii-, I 
did not disclose the fact." 

It thus appears from the testimony offered by the plain- 
tiff that Watson in his own ri(;ht was not even consideiing 
a purchase of the property and he never snid to anyone that 
be would purchase it at any price. Even if we should con- 
sider, the pleading suMcient to justify an offer that Watson 
was acting as agent for others, and tliis would be giving 
a latitude not to be commended in pmciice, tbe evidence is 
not sufficient to establish an agency binding upon the prin- 
cipals. Indeed, n» we lea-l tlie testimony the relation of 
principal and agent did not exisi !<■' wt-en ilie parties. 
Watson simply called the property lo 1 1 ii'iLiifii lion of several 
parties whom he assumed might (:oiim>Ii-i' .sucIi a purchase. 
He was not the agent of these parties in nny proper legal 
sence and there is nothing in the record to show anything 
more than negotiations which never ripened inio a purchase, 
or an agreement to purchase, or even an iabention to buy 
upon any definite fixed terms. Indeed, neither Stevenson 
nor Bannan knew anything about the so-called principals, 
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or that they were even considering a possible purchase of 
the property. No price was agreed upon, no terms were 
specified, and no agreement to purchase was ever made. 
Certainly under these circumstances it cannot be snid that 
a purchaser ready, able and wlUine to buy was procured. 
We have no doubt that Stevenson acted in entire good faith 
and stood ready as he avers to perform his part of the con- 
tract, but this is not sufficient to sustain a recovery. He 
must in addition show that his efforts resulted in procuring 
a purchaser and this he failed to do. 

Judgment reversed. 



Oak Grove Water Co. 

Anthracite Water Co. vs. Thompson. 

Practice on approval of bonds to secure damages— Act 
of 1874, P. L. 73— Water Companies. 

The Act of April 29, 1874, P. L. 73 does not require ft formal petition 
for approval of a bond to eecure damages to a landowner, yet the bettor 
practice is to present such petition Betting forth sufficient to give the 
court jurisdiction. 

Supreme Court. (See 7 S. L. R. 219 for proceedings in C. P.) 
Brown, J. March 10, 1912. 
These two appeals, to be regarded as writs of certior- 
ari, bring up records in each of which the appellant contends 
errors is disclosed in the refusal of the court below to 
approve its bond to secure to the appellee payment of 
damages for taking bis lands for its alleged corporate pur- 
poses, uader its alleged right of eminent domain. The two 
records are exactly similar, and, as each appeal raises the 
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same question, what is about to be said applies to both. 
Very much that does not appear on the records has crept 
into the paper books of both the appellant and appellee, but 
we can consider no statements in either, even if they be ti-ne^ 
that are not to be supported by the records, to which we are 
strictly confined in disposing of the appeals. 

On October 25, 1909, the appellant presented in the court 
below its bond to the appellee in the sum of |2,500, condi- 
tioned for the payment to him of such amount of damage-s 
as be might be entitled to recover for the taking of the land 
described in the bond for the alleged corporate purposes of 
the appellant. 

At the same time there was presented what purported 
to be notice from the appellant, by its president, directed 
to the appellant, that, as he had refused to accept the said 
bond the same would be presented for approval to the court 
on October 25, 1909. There was also presented what pur- 
ported to be proof of service of notice that the bond would 
be presented for approval. This was in the nature of an 
af&davit made by one K. C. Wilson, that he had endeav- 
ored, but unsuccessfully, to agree with tbe appellee 
(apparently for tbe amount of damages to be paid liim, 
though this was not stated in tbe affidavit) and, having 
tendered him a bond, which was not accepted, notice was 
given to the appellee that it would be presented to the court 
for approval, as provided by law, on October 25, 1909. On 
thatday the court dii-ected the bond to he left with the pro- 
thonotaroy and the alleged notice of ilii- Lntenvion to fileit 
and tbe alleged proof of service of sue! i iioiice were died with 
it. An appearance for tbe appellee was entered de bene esse 
and the court made the following order, "And now, to wit, 
October 25, 1909, the foregoing bond having been pre'^ented 
in open court, the same is directed to be entered with tbe 
prothonotary and Monday, November 1, 1909, at 10 A. M. is 
fixed for bearing on the approval of the bond and if any ex- 
ceptions are made to said bond they shall be filed Thursday 
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next." Oq November 1, 190S, the time for hearing the appH- 
catioD to approve the bond was continued to November IR, 1tf09. 
Oq that day there was a further continuance to November 2D, 
1909. 8u)»equeut]y there were seven continuances of the hear- 
ing of the application to approve the bond. A.t whose instance 
or fur what reasons they were gninted does not appear. < >u 
June 8, 1910, twenty-six exoeptious to its approval were filed t»y 
the appellee. Most of these require no notice. The material 
ones were as follows. 1. There is no pi-oof that the bond pie- 
sented to court was tendei-ed to Albert Thompson by Oak Grove 
Water Company. 2. There is no proof that auy bond was ten- 
dered to Albert Thompson by the Oak Grove Water <k>mpauy. 
4. There is no proof that the Oak Grove Water Company and 
Albert Thompson could not agree upon the amount of dama^^es 
claimed or could not agree for the compensation proper for the 
damage done. 8. There is uo averment or proof that the Oak 
Grove Water Company is a Peunsylvania corporation. 9. There 
is no proof that the Oak Grove Water Company has the power 
to appropriate land and waters in the jurisdiction of this court. 
10. There is uo authority conferred on the Oak Grove Water 
Company by statute or by charter to appropriate the land aud 
water described In said bond. Auswera were filed by the appel- 
lant, denying the averments set forth in the foregoing exceptions, 
but, though a full year was allowed to sustain the answers, no 
attempt was ever made to substantiate them and on J une 12, 
1911, the following order was made: "And now, to wit, June 12, 
1911, there being no proofs before us or any evidence offei-ed by 
pl(untiJ& to sustain the facts set forth in their answer to the ex- 
ceptions and as our ruling on the exceptions show that the plain- 
ti& &iledto supply certain requisites necessary to vestjurisdic- 
tiou in the court under their application we decline at this time 
t« approve the bond. 

The appellee was, strictly speaking, correct in the averments 
set forth in his first, second, fourth and fifth exceptions, for all 
the appellant relied upon as to the presentation of the bond to 
the appellee and that he and it oould not agi-ee upon the amouut 
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of damages claimed, vbb the affidavit of one K. C. Wilsoo. Who 
he was does not appear and he may not have had any ooonection 
whatever with the company. His affidavit merely sets forth 
that he endeavored to agree with the appellee as to the smouot 
of dam^es claimed, but was unable to do so and that he tendered 
the bond, which was not accepted and thereupon notice was 
was given tb^ appellee that it would be presented to the court 
for approval. From all that appears from Wilson's affidavit, he 
may have been merely an outsider. But waiving this, the un- 
answered averments of the appellee in his eighth, ninth and 
tenth exceptions clearly stood in the way of the approval of the 
bond. They were that there was no averment or proof that the 
appellant was a Pennsylvania corporation; that there was no 
proof that it had the power to appropriate land and waters in 
the jurisdiction of the court and there was a distinct denial of 
any authority conferred upon it by statute or by charter to 
appropriate the land and water described in the bond. Before 
a bond given to secure a landowner for his damages for land 
taken from him by a corporation, under its right of emiaet do- 
main, can be approved, it must affirmatively appear to the court 
that the company tendering it is vested with such right. It ia 
only by virtue of such power that a corporation cfut call upon a 
court to exercise its jurisdiction to approve its bond. In the 
present case, thoi^h given a full year to do so, the appellant 
failed to submit anything to the court showiug that it possessed 
the right of eminent domain, white on the other hand, such 
right was specifically deuied by theappellee. The record having 
been in this state at the time the court refused to approve this 
bond, nothing more need lie said in sustaining its action. 

Though the act of April 29, 1874, P. L. 73, under which 
water companies are incorporated and given the light of eminent 
domain, does not require a formal petition to be presented to the 
coart, asking for the approval of a bond refused by a land- 
owner when tendered to him by tbe company to secure him 
damages for the takingot his property, the proper and better 
practice ia to file such a petition at the time of the approval 
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of the bond is asked for, Liewis on flmiiient Domain, ed. of 
1909, vol. 2, p. 969. Such a petition should set forth (1) the 
corporate power of the water company to take the land un- 
der its right of eminent domain. (2) An accurate description 
of the land by metes and bounds, evidenced by an accompany- 
ing draft of the same. (3) the failure of the company and 
of the landowner to agree upon the amount of damages 
claimed. (4) The tender by the company to the landowner 
of a bond, with at least two sufficient sureties. (5) the re- 
fusal of the landowner to accept the bond, and that written 
notice was given to him of the time when the same would 
be presented for filing in court for approval. Such a petition, 
unanswered, would show not only the court's jurisdiction 
in the premises, but its duty to approve the bond. If the 
averments in the petition, or any of them, should be denied 
by the landowner, the findings of the court on a hearing, on 
exceptions or answer to the petition, would become part of 
the record from which an appellate court could determine 
'whether error was committed in approving or refusing to 
approve the bond. It such course had been pursued In the 
present case, there would be no difBculty in determining 
whether the court had improperly refused to approve the 
appellant's bond. As the record stood at the time the ap- 
proval of the bond was refused, the court could not have 
approved them and both appeals are dismissed with costs. 
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Russel vs. Woodbury. 

Riglit of way —Adverse possession— Proof— Presumption, 

If the use of a right of way began by permisBitm the law presumes 
that the contioued use ia permijaive and not adverse. 

The party claiming such right to be adverse must prove it by dear 
and positive proof. 

Every presumption Js in favor of possession by permission. 

BUI in Equity. No. 4, March Term, 1909. 
William Willielin, for Complaiaant. 
C. E. Berger, for Defendaat. 

Bechtel, p. J. Jau. 1, 1912. 
Tbis is a hearintj on bill and answer aod testimony. 
The hill sets forth numerous contentions but, for the pur- 
poses of tbis case, we thltik it necessary toconsidur butone, 
as we feel that the cane is- controlled by this proposition. 
The controversy arises over the possession of some ten feet 
of ground fronting on Second street, in the Borough of 
Pottsville, situate between what is linown as the office build- 
ing of the Andrew Kussel estate, and the homestead of 
S. R. Russel, now the property of Annie D. Russel, the 
complainant in the bill. 

Complainant claims that she has had open, notorious, visi- 
ble, adverse, continuo\]s, positive and unquestioned possession 
of this ten-foot space for a period of over thirty-two years, 
using it absolutely as her own in every way but, respecting 
the understanding between her and the executors of the 
Andrew Russel estate, that she would not close up the same 
to interfere with the light and air that was also intend- 
ed to be reserved for the windows on the north side of the 
brick corner office building. 

The evidence disclosed that the property now owned by 
the complainant, the ten feet in controversy, and the ofiice 
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bnilding adjoinioK the same on the south, were the property 
of Andrew Roaael, and ber«me vested at bis death, by wil), 
in his executors, one of whom at least was the brother of 
Samuel Russel, the husband of the complaioant in this bill, 
non deceased; that on the site of the property now owned by 
the complainant was a frame houae, into which complainant 
and her husband moved in 1868; that I'ent for this frame 
house and for the lot in question was regularly charged in 
the books of the Russel estate, against the share of Samuel R. 
Russel in said estate, he being ono of the parties in interest 
therein, being a son of Androw Russel; thatin 1872 the rental 
charges for the ten feet in dispute ceased. In 1876 a deed 
for the property now owned by the complainant was made, 
which said deed recited the right to use a certain four-foot 
alley, to the north of her property, giving entrance on the 
same street as does the tea feet in question; the one alley 
(the four foot) being to the north of said property, and the 
other (the ten foot) to the south. Shortly after the making 
and delivery of said deed, a brick house was erected on the 
site of the frame structure, at which time a brick wall, with 
coping to match, was erected parallel to Second street, along 
the front of this ten feet, connecting the office building and 
the property of complainant. Sometime later an iron fence 
was constructed on said wall and an iron gate placed therein, 
which has been used coostantly from that time until the 
present, as a side entrance to the property of complainant: 
that complainant used said lot for such domestic purposes as 
were necessary, constructing flower beds therein, laying 
paths thereon; and that about the time of the construction 
of the brick house aforesaid a cellarway from the said lot 
into the basement of the said of&ce building was walled up; 
but we think a fair inter prebabion of the evidence on this 
subject is that this was done with the consent of theowuers 
of the office building as will be seen by a reference to the 
testimony of Annie D. Russel, the complainant. 

The complaisant claims that this occupation and use, 
t(^;ether with the other facts hereinbefore set forth, for the 
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period of over twenty-one years, has given her tbe exclusive 
right to ttie use of this properly as aijaiosti the world. 

The defenda:nts claim that the possession of the ten feet 
ID dispute, having been permissive at its inception, has so 
continued, and Uiat tbe complainant could acquire no righLs 
adverse to her landlord, and did acquire none, under the evi- 
dence in this case. 

There is no dispute of tlie fact of the user of this partic- 
ular lot in the manner deKCribud, by the complainant, nor is 
there any dispute of the rental charged for the use of the 
same from 1868 to and including 1872. The evidence as to 
whether or not complainant used this lot to the exclusion of 
the owner or his representatives is very meager and weak. 

In Bannon vs. Brandon, 34 Pa. 263, quoting from page 
367, the Supreme Court says: 

"It is abundantly establi.slied that where tbe entry has not 
been adverse, where he who sets up the statute of limitations, 
came in expressly or legally in subservience to the title of 
the owner, he cannot be permitted to treat his subsequent 
continued possession as adverse. Before the statute com- 
mences to run in favor of such an occupant, the privity be- 
tween him and the owner must have been disowned, severed 
by some unequivocal act. In cases of cotenancy, the princi- 
ple has often been laid down that before one cotenant can 
avail himself of the statute against tbe other, be must have 
done some clear, positive and unequivocal act of disloyalty, 
amounting to disseizin of the other owner. Mere declarations 
will not suffice. Until such an act his possession does nob 
become adverse." 

In Jenkins vs. McMichaei. 17 Pa. Sup>er. Ct. 476, quot- 
ing from page 479, the Superior Court says: 

"The principle is well settled that to make a disseizen 
that will be the commencement of a new title, producing a 
change by which the estate is taken from the rightful owner 
and placed in the wrongdoer, the possession taken by the 
disseizor must be hostile or adverse in Its character, import- 
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ing a denial ot the owner's title of tlie property claimed; 
otherwise, however open, notorious, constant and I ont; con- 
tinued it may be, the owner's action will not be haired. 
The mere fact that the claitnant has had possession of the 
land for the statutory period will not suffice to satisP.v the 
rule requiring the disseizor's possession to be hostile. Where 
a party reUes on the statute of limitations as giving )iim a 
^ positive title, on which he can successfully assail even the 
holder ot the legal title in possession, he ought to be hold to 
show all the elements constituting it conjoined and united 
in his hands, and that he or those under whom he claims en- 
tered into possession of the premises claiming the same as and 
for his own property, and that as such he has held actual, 
adverse, continued, visible, notorious, distinct and hostile 
possession thereof for the full perioil of twenty-one years. 
If it be wanting as to any of them, then an essential of title 
is wanting, and the duty of the judge is plain." 

In Phillips vs. PhiUips, 48 Pa. 178, quoting from page 
174, the doctrine is laid down that a tenant cannot acquire 
any kind of easement by prescription, as against his land- 
lord. To the same effect is McMa3te,rs, vs. Bell, 2 Penrose 
& Watts 180. 

We think that it would be useless to cite any further au- 
thorities upon this subject, as the doctrince has been well 
settled in numerous cases, and by repeated decisions oC our 
higher courts. There is no doubt that the complainant in this 
case acquired possession of the land in dispute as the tenant of 
the defendants. That being so, it becomes incumbent upon 
her to show some act of disseizin of her landlord, some act 
of hostility which terminated the relationship existing be- 
tween them. It is claimed that the deed made to her for the 
property which she now owns, and the several acts of own- 
ership which have been hereinbefore set forth at length, 
amount to such an act; but we do no,t feel that we can say 
so as a matter of law. 

It will be noted that there is practically do dispute on 
the facts of this case. The question is one of law purely and 
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simply, aod, as such, for the disposition of the court. We 
do not, feel that the complainnnt hassliowD that the relation- 
ship of landlord aud tenant, under which the use of this lot 
was first a^quirfd, has ever been terminated, or that any 
act of disseizin or hosiility has ever been performed by her, 
or iliat the possession which i-he claims has been exclusive; 
and, therefore, under the decisions hereinbefore set forth 
we do not feel that she has acquired the easement which she 
claims in the bill tiled in this case. 

We therefore make the following finding of fact; 

First. That in the dead fiom the executors of Andrew 
Rus^el to Annie D. Russel, conveying to her the property 
on Second street in the borough of Pottsville, the property 
is described aa beginning at a point ten feet north of the 
ofScebuildinganddoesnotinciude the ten feet in controversy; 
and further, that ingress and egress to the said property 
was specifically provided for in the deed, as follows: "To- 
gether with the use of the four-foot wide alley on the north 
side of the lot hereby conveyed in common with the occupants 
of the premises east of the said lot; the cost of keeping said 
alley in good order and repair to be borne by the parties 
using said alley in proportion to the number of feet in the 
respective lots orening into SHid alley." 

Second. The executors of Andrew Bussel reserve to them- 
selves the right to drain their cesspool or privy belonging to 
their said office building, aud which was situated partly on this 
ten-foot space in controversy, through the lot conveyed to the 
said AuBie D. Bussel. 

Third. That Samuel B, Bussel had, under the will of An- 
drew Bussel, his father, an equal Joint interest with bis brothers 
aud sisters in the said oflice bricli building, and in the ten-foot 
open space in controversy, now claimed adversely. 

Fourth. That prior to the ei-ection of the three-story brick 
house on the lot so conveyed to Annie D. Bussel in 1S76 there 
was a two-story frame dwelling house on the lot and a board 
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feooe leading from the house aloug Secoud street to the brick 
office building; which said frame building wm occupied by the 
plaintiff as a tenant under the executots of Andrew Russel, diir- 
iog which time the user of the ten-foot open space had its l»e- 
giuniog. 

Fifth, That when the said three story brick building was 
erected no opeuiogs for windows or doors was left in the south 
wall of the said building looking upon or opeoiug iuto the teu- 
foot space in controversy; but, on the contrary, windows and s 
door opened to the four-foot wide alley on the north of the prop- 
erty, provided as a means of ingress and egress for said lot in the 
deed to Annie D. Bussel. 

Sixth. That the origin of the use as alleged by the plain- 
tiff in the bill was permissive and no change in the character of 
such use has been showo, nor has such use been shown to have 
been adverse or exclusive. 

Seventh. That Annie D. Bussel was the wife of Samuel R. 
Bussel, who is now dead. 

Eighth. That Henry Bussel, oneoftheexecutorsof Andrew 
Busset, deceased, was the agent for plaintiff in the collection of 
of her rents from the three-story brick bouse between 18S8 
and 1902. 

CONCLUSIONS OF LAW. 
First. That, under the pleadings and evidence iu this case, 
the use shown by the plaintiff is permissive and not adverse. 

Second. That it having beeu shown by the pleadings and 
the evidence that the use of the alleged right of way began by 
permission, the presumption of law is that the same continued 
to be permissive and not adverse, and the burdeo was upon 
plaintiff to show when, if ever, it became adverse. 

Third. That adverse possession is not to be made out by 
inference, but by clear and positive proof; and every presump- 
tion is in flavor of possession in subordination to the title of the 
true owner. 
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And now, January 1, 1912, it is ordei-ed, adjudged and 
decreed that the bill in equity be and the same ia hereby dismissed 
at the costs of the complainant; the prothonotary to enter this 
decree and give notice thereof to counsel, as required by the 
Supreme Court, the same to become the final decree of this court, 
unless exceptions be liled thereto within the period prescribed 
by said rules. 



Ernst vs. Kieze. 



Act of 1887, P. L. 272, Sec 7.— Bill of particulars— Bui e 147. 
Theright of the plaintiff in an action of trespass to rule the defendant 
to file a bill of particulars of his defense as provided by rule of court 147 
is not taken away by the act of 1887, P. L. 272. 

Motion to dismiss rule. No. 120, March Teirm, 1912. 

T. C. Condron and M. H, Spicker, for rule, 

David E. Joues, Contra. 

Bechtel, p. J. April 22, 1912. 

In this case, on the 25th. of March, 1912, on motion of the 
attorney for the plaintiff, the Court entered a rule upon the de- 
fendant to furnish a bill of particulars and a statement of the 
ground of his defense, and on failure to comply with this rule 
for fifteen days after notice thereof, judgment &c. 

On the 1st. of April the attorneys for the defendant asked 
the court to strike from the recoixl the above rule, for irregular- 
ities appearing on the face of the record, it being claimed by 
themthatundertheProcedureActof 1887, P. L. 272, Section 7, 
they vere not required to file a bill of particulars. 

Kule 147 of this Court, page 46, adopted July 16th,, 1888, 
provides "A rule may be entered upon an order of Court, on 
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either party to any action, to furnish a bill of particulars 
upon demand made before the plea is Sled, The plaintiff'f) 
bill of particulars flhall contain a full, direct and concise 
statement of bis cause of action; or if the defendant's, a 
similar atalemenb of the grounds of defense." 

We do not think that this rule is in conflict with the RCt 
of Assembly of 1887 supra, which provides "The only plea 
in an action of trespass shall be not guilty." 

This question has been very fully and ably discussed and 
a simiUr conclusion reached in. dth. D. R. page S16, Stell vs. 
Moyer. We agrtie with the conclusion reached by the learn 
e.i Judge in that cnse and ihei'efure make the following order. 

And now, April 22nd. 1912, the motion to dismiss the 
rule requinog the defendant to file a bill of particulars in this 
case is herewith dismissed and the rule is directed of issue 
to the defendant, requiring him to file a bill of particulars 
in tifteen days after this date or judgment. 



Biddle vs. Biddle. 

Di vorce— Causes— Review. 
The conduct of a wife that will entitle her huBband to divorce for 
cruel and barbarous treatment must be not only auch as renders his 
condition intolerable or life burdensome, but Buch aa amounts to cruel 
and barbarous treatment; both statutory elements must concur. 

Superior Court. {For opiaion of Judges Bechtel, Shay 

^and Brumm see 7 Sch. Leg. Rec. 370). 

Hbndrkson, J. April 15, 1912. 

The libel in this case aa originnlly tiled contained three 

causes of complaint, viz., ciuel and barbarous treatment, 

indignities to the person and iidullery. The Utter charge 
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was stricken from the record on the 14th. of Norember, 1910, 
DO the petition of the llbellutt, who represented to the court 
that it was inserted in the libel owioK to r misnnderstuidinst, 
misapprehension and mislnforraatlon in reffard to certain 
facts and that for the reason that be had misapprehended the 
laots and had been misinformed in reirard thereto by infor- 
mation which he now believes to be untme , he desired the 
libel to be amended b; strikinK therefrom the chai^ of 
adultery. 

Personal serrioe of the subpoena was not had on the re- 
spondent and, after the retnm of the sheriff's proclamation, 
an examiner was appointed to take testimony. The respond- 
ent was served with notice that testimony would be taken 
on the Idth. day of November, at thecomplalnaiit's residence, 
and at that time the testimony of two witnesses was taken, 
the respondent not being present nor represented by counsel. 
Two days later the report of the examiner was filed, recom* 
mending that a decree be entered in favor of the complainant. 
Thereupon respondent filed exceptions to the report and a 
petition, prayinK the court to direct the master to reopen 
the hearins and allow further testimony bearing on the 
question of the right of the libellant to a divorce. This 
petition was granted and the case referred to the master to 
take further testimony and report thereon. . 

After the taking of a large volume of testimony, the 
examiner again recommended a decree in favor of the 
complainant. Exceptions were filed to the second report, 
on which ai^aments were had in the Court of Common 
Pleas. The opinion was filed in the office of the Prothono- 
tary on July 17, 1911, it having been forwarded from New 
Jersey, where Judge Bechtel, who wrote the opinion, was 
spending a portion of the summer. The other Judges of the 
Court were not advised that the opinion was prepared' and 
was to be filed at that time. Funr days later an appeal to 
the Superior Court was taken. 

Judge Brumm having learned that tbedecree wasenter- 
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ed: filed a diuentiag on th« S4th. of Jnly, and on Novcmbw 
6th. President Jadge Shay filed an opinion ooncnninK in the 
decree. Aa Jadire Shay did not sit in tiie argnment of the 
case nor examine the testimony, he states, in his opinion, 
tiiat he does not propose to review the voluminous testimony 
in order to decide vhich one of his colleasnes, in his judgment, 
reached the correct conclusion, bat that h« joins with Jndge 
Bechtei in the opinion filed by him "for the purpose of having 
the case decided by the higher conrt on its merits, and not 
dismissed on a mere teclinioality, " the technicality referred 
to being the objection that the opinion filed by Jndge Bechtei 
in vacation, withont the knowledge or consent of his col- 
leagaes weald not have the effect of a decree of the Court. 

It has been held by the Sapreme Conrt ever since the 
passage of the Act of 1815 to be incumbent on it to review 
the testimony and determine whether It sustained the com- 
plaint of the libeltant on an appeal from a decree for a divorce, 
except in cases where there was an issue and a jury trie], 
nnd that rale governs this court also In the consldersllon of 
cases of this class. We are called on to give careful consid- 
eration to the evidence, to ascertain whether it is sufficient 
to establish the statutory grounds for a divorce, and this 
for the reason, as was said in Richards vs. Richards, 87 Pa. 
225, that divorces ought not to be easily obtained and the 
marriage relation should never be dissolved without clear 
proof or impervious reasons. 

The necessity for such a consideration of the evidence 
Is more obvious in this case by reason of the difference of 
opinion existing in the minds of the Judges of the Court 
below. If it be taken for granted that the opinion filed by 
Judge Bechtei became a decree of the Court, it is a fact that 
the only other Judge of the Court who examined the case 
reached an entirely different conclusion. 

A report of the examiner and the judgment of the court 
do not carry with them a presumption of the correctness 
which arises in a case of the findings of an auditor or master 
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and the cocfinaation thereof by the court below ia an equit- 
able proceeding. We must therefore examine the evidence 
with reference to its bearing on the averments of the com- 
plainant as set forth in his libel. In snpport of his case the 
libellant introduced evidence to show that his wife's bearing 
toward him whs unkind; that she nagged him by calling him 
offensive names in the presence of the family and visitors; 
that she disparaged bis ability as a sui^eon and business 
man; that she interfered with his professional work at the 
hospital of which he had charge; that she made anseasonable 
requests for improvements in the hospital to the trustees; 
that she encouraged their daughter and two sons to be dis- 
respectful loward him; that she declared he was unfit for his 
place and that she asked members of the board of trustees to 
remove him from his position. The principal evidence in 
support of the case was given by the complainant, two 
physicians who had l>een for a time at the hospital, and two 
members of the board of trustees. 

Other members of the board gave testimony, but their 
evidence wan not of matters bearing directly on the charges 
set forth. On the subject of the respondent's iiearing to- 
ward the complainant, Dr. Davies testified: "She on a great 
many times assumed an attitude of ridicule toward him by 
making frequent sneering remarks. I have heard her call 
him a baldhead; I have heard her call him a greybeard; I 
have heard her call him a lunkhead and hypocrite, I have beard 
her.say he must be crazy." "Q. What statement, if any, did 
she make reflecting upon his moral character?" "A. Well, fre- 
quently by innuendo." "Q. Be as specific asyoucan. What 
language did she employ to convey that?" "A. Twitting 
him of intimacy with the nurses in the back part of the 
house" Dr. Reese said: "She never had a word of encour- 
agement; it. was a discord from her in every possible way." 
"Q. What did she say?" "A. Called him and old baldhead, 
an old grouch, an old lunkhead; never would be anything, 
Hnd intiumerable things." The complainant thus describes 
hin experience: "She, of course, commenced to nag me all 
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the time." "Q. WbatdidtheoaKRioKconsiatof?" "A. Called 
me all kind of names, greybeard, flatbead, baldhead and apeak 
of me aa daddy, In a disrespectful way, and taught the children 
todo the same." "Q. Would she make tboae remarks before 
other people?" "A. Yes, sir, and before the children. Would 
not not hesitate a bit to call me and speak of me in a dis- 
paragingiy way, even before the trustees. I know she did 
on several occasiooa before Mr. Wagner while at the table, 
and also before Judge Herring." As to the disparagement 
of the complalaant'a professional ability, this evidence was 
given by him: "Q. State whetberornotMrs. Biddlefreqnent- 
ly ridiculed you in thepreaenoeofotherpeople." "A. Often. 
And particularly in the preaeoce of some of my friends and 
childreu." "Q, In regard to your professional ability?" 
"A. Yea, sir; and my business ability." "Q. What did she 
say about you?" "A. Juat as I said before, if I had more 
business tact they- would h&ve more money." 

The direct interference with the complainant's work at 
the hospital consiated of interruptions in hin aurgical work 
by calling for him at differeut times and by solicitations to 
members of the board of trustees to make improvements in 
the building, particularly in the administrative part where 
tbe complainant lived, which improvements he was not will- 
ing to ask for. There was evidence of frequent calls by tbe 
respondent at the operating room when thecomplainant was 
there engaged in professional work. It was not often that 
she came into that room, but that she sent for the doctor or 
called for him there and some of the witness testified that 
she frequently made requests to members of the board of 
trustees for repairs, refurnishing and other improvements 
in the building. Whether these improvements were needed 
Or not was not shown by the testimony. In this connection 
''•^fei'eiice may also be made to the evidence that about two 
years before the divorce proceeding was commenced, the 
'"t'spondent and her daughter appeared before some of the 
Uit-inbers of the board of trustees. When tney were at the 
l»o-ii)ilal and preferred charges against the complainant, 
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Static^ that he neglected his duties, that he was a man of 
immoral character and that he sboald be discharged. The 
testimony that the respondent encoaraKed ber children to 
be disrespectful to the complainant is of so trivial a character 
that it could not have had weight with the court tielow. 

One of the witnesses, Dr. DaTies, referred to an occasion 
when the libellant's son, John, applied a Tals^ar epithet to 
his father, whereupon the complainant walked away. The 
mother called the sod to ber and the witness narrates this 
occurance: "She told John he must not talk to his father 
that way; that she was surprised." "Q. Did or did not bar . 
language fit the words?" "A. No, Sir." "Q. What was 
her manner in telling him thatf" "A. Her manner was 
rather one of applause." On another occasion the same 
witness also narrates another occurance at the family table, 
in which a discussion arose as to the meaning of the word 
"paramour" and, in the conversation, the complainant's 
daughter made a remark whlcb the witness interpreted as 
an intimation of improper conduct on the part of the com- 
plainant. The witness then proceeded: "Q. WbatdidMrs. 
Biddlesay during the discussion?" "A. Mrs. Biddle laughed 
and rather upheld Marie in ber point." "Q. What did 
Mrs. Biddle say when the doctor cblded herf" "A. The 
doctor chided Marie and thought she did not understand 
what she was saying." "Q. What did Mrs. Biddle say to 
that?" 'AI do not recall exactly except the substance, she 
upheld Marie in her remarks. "Q. Can yon or can you not 
give tb« exact words Mrs. Biddle used?" "A. No, sir, I 
cannot." "Q. Was or was not the effect of them as stated 
by you?" "A. Yes, sir, the general effect and general un- 
derstanding of llie statement made." 

Some testimony was introduced to show the interference of 
the refipondeut with the complainant in the government of the 
children. In the same connection wss thefollowingevldenoefrom 
Judge Herring: "Cj. What do you know at>out Mrs. Biddle's 
relations with ber childreu and what she taught them to do to- 
ward Dr. Blitdle? A. I know this merely, that at the table or 
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away from the table, if the child oommitted some act of childish 
iodiscretioD, Mra. Biddle iovarialy sided with the child aod 
against the Doctor." By Mr. Leoahan: "Q. la that unusual 
inahousebold? A. I am not so sure, and she readily upheld them 
frequently when in my judgmeut, of cout^ she perhaps had better 
preserve a better demeanor, at least keep quiet and side with 
neither party. " There was evidence that the respondent took 
several trips wheu her husband was uot with her and that she 
insisted that their daughter be sent to an expensive school and 
much more that was irrelevant to the case under consideration. 

The respondent denied all the material allegatioos made in 
the evidence for the complaioant and numerous witnesses were 
called in contradiction of the complainant's wituosses. The 
number of the witnesses is too great and the volume of evidence 
too large to admit of an analysis of the testimony of each wit- 
ness. The complainant assumes the burden of showing, by a 
preponderance of the credible competent evidence, that the re- 
spondent has been guilty of one or both of the charges contained 
in the libel. 

The conduct of a wife that will entitle her husband to a 
divorce for the first cause set forth in the complaint must be not 
only such as renders his condition intolerable or life burdensome, 
but such as amounts to cruel and barbarous treatment. Both of 
these statutory elements must concur: Fay vs. Fay, 27 Fa. Super. 
Ct. 332. What is cruel and barbarous treatment? It is defined 
ill 1 Bishop on Marriage and Divorce, Section 17, as follows: 
"Cruelty, therefore, is such conduct In oneof the married parties 
an renders further cohabitation dangerous to the physical safety 
of the other, or creates in the other such reasonable apprehension 
of bodily harm as materially to interfere with the discharge of 
mitntal duty." This definition is quoted with approval in 
McMahen vs. McMahen, 186 Pa. 486. It is not necessary, under 
the Act of 1854, to show that the acts of cruel and Imrbarous 
treatment there referred to are those alone thnt endmiger life. 
Under the Act of March 13, 1815, giving to a wife a right to a di- 
vorce for cruel and barbarous treatment, it must l>e shown that 
the huHb.Hid's conduct endanger hw wife's life, but the Act of 
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1861, to which the Act of 1896 is an ameadmeat, does not limit 
the right of a busbaod b> a divorce to those acts of cruelty which 
endanger life. 

Under the latter statute, cruel and barbarous treatment 
must, nevertheless, be shown. It is not sufQcieat to prove that 
the conduct of the wife rendered the condition of her husband 
intolerable and life burdensome, unless it appear that this was 
theresultofcrueland barbarous treatment. And this treatment 
must be exhitited in a course of conduct. An occasional ex- 
pression of anger or the use of such opprobrious epithets as are 
attributed to the respondent in this ease, uttered in heated dis- 
cuaaions with the complainant or the comments on his business 
ability or criticism of his capacity to secure the beat financial 
results from his professional sliill, do not amount to cruel and 
barbarous treatment within the meaning of the statute as inter- 
preted by the Supreme Court and this Court. There were no 
acts of physical violence nor threats to iujure the complainant 
in person or property, nor do we find any evidence tending to 
show any ground for that "reasonable apprehension" of person- 
al violence to which Judge King referi-ed in Butler vs. Builer, 
1 Parsons Select Vki. Cases, 329. The parties lived together for 
several years after the date when the complitinant alleges his 
wife l>^an to iUtreat him and it is evident, fi-om his own Cesti- 
mony, that the agreement of separation and the application for 
a divorce did not have their origin in any physical injury com- 
mitted or threatened. 

If calls were made by Mrs. Biddle for her husband when he 
was engaged in work in the operating room he was not bound to 
give attention to them. There is no suggestion that they were 
made maliciously or with any intention to interfere with his 
work. At most, they were inconsiderate and untimely. It 
should be said, too, that other physicians and some of the nurses 
who had e({ual opportunity with Dr. Uecse and Dr. Davies to 
know whether frequent calls were made hy the i-espondcnt which 
the complainant and Dr. Keese doscrii>e had not noticed such 
conduct on the part of iMi'S. Biddle. The language used, an set 



Digilzed by Google 



BiDDLE VS. BiDDLB. 153 

forth Id the testimony of the compUiiuuit and some of the 
witnesses, it may be conceded, was not respectful nor be- 
coming from the lips of a wife, but neither that nor hercom- 
plaint that her husband did not make the most of his oppor- 
tunities nor the undefined "nagging" referred to constituted 
cruel and barbarous conduct. The respondent denied the 
use of offensive names and all of the conduct at thn table and 
elsewhere which the complainant makes the basis for bis 
petition for a divorce and in this denial she ia strongly cor- 
roborated in important respects by a number of witnesses 
who had equal opportunity with those called by the com- 
plainant to observe the relation and conduct of the complain- 
ant and respondent at varioss times through a series of 
years. Indeed, the testimony of Mr. Wagner, a trustee and 
witness for the complainant, who was frequently at the hos 
pital and ate at the family table, contradicts the testimony 
of Dr. Beese aa to the constantapplication of offensive names 
to the complainant, asdoesalsothetestimony of Mr. Allison, 
another trustee called by the complainant, who visited the 
hospital about twice a month and who frequently dined there. 
The same may also be said of tbe testimony of Mr. Righter, 
another trustee who attended the meetings of tbe board and 
often ate at the table of Dr. Biddle. The last named two 
witne.tses heard nothing at the family table showing a dis- 
agreement between the parties. Giving to all of the testi- 
mony of the complainant which is relevant to the issue the 
weight to which it ia entiled, we think it does not exhibit a 
case of cruel and barbarous treatment and, when read in con- 
nection with the testimony of the respondent, it does not 
disclose a preponderance of evidence in support of the libel- 
lant on the subjects which are material and pertinent to the 
case. 

If the matters alleged against the appellant were clear- 
ly established and unexplained, a case would probably exist 
of indignities to the person, which is the second cause of 
action set up in the libel, but we are unable to find, from a 
careful and painstaking examination of all the testimony, 
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that this charge is estahli«betl. The serious part of the com- 
plaiDt which is supported by evideDce is the appUcatioo of 
deTamator; uames, the charge of immoral conduct, interfer- 
ence wiih the business of the hospital, and the effort to have 
the complainant removed from his pottllion. We have al- 
ready referred to the evidence relating to the alleged meddling 
of the respondent with the affairs of the hospital, but when 
this evidence is examined, it is found to coaiiist of applica- 
tions by the respoudent to her husband and to some of the 
members of the borad of trustees for improvements which 
she thought necessary or desirable in that part of the build- 
ing in which she and her family lived. Even if these re- 
quests were urgent and frequent, such action does not in- 
volve any element of indignity to the person of Che complaiti- 
ant. The requests may have been appropriate or not, but 
we cannot consider the expressed desire of the respondent 
to have a new carpet or new curtain^ or a new floor in some 
part of the building as an insult to her husband or a reflection 
on the capacity of the trustees lo manage the affairs of the 
hospital. Respondent may havedesiredbettet-suiroundings 
tbaa they felt justified in affording, and if her requests were 
unreasonable or untimely they were entirety at liberty to 
refuse them or ignore them. That they were unreasonable 
has not been proved. That they are not a legal basis for a 
divorce or an element in the evidence necessary to produce 
that result is manifest. 

Nothing in relation to the interference by the wife with 
the husband'sdisciplineofthecbildren is shown which proba- 
bly does not occur from day to day in a very large propor- 
tion of the families of the country. It is a matter of very 
common observation and has never heretofore been regarded 
as tending to show a course of conduct exhibiitng eithfr 
cruelty or indignity. If it be conceded that the respondent 
called complainant the bad names referred to, the fact is to 
be noted that she hnd strong provocation to such conduct 
by reason of the admitted actions of the complainant. He 
states that their trouble started in 18i)7, some time during 
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the fall, about whic;b time he noticed her doing on a number 
of occasions that whicli did not appear to be a correct thing 
for a married woman to do. 

He then says. "From the time I commenced to accuse 
her of things, then she commenced to retaliate by many acts, 
and particularly at tiie table. She would, for instance, talk 
disparagingly oF me, and tell me I was not a business man, 
and if I had more business tact I would make more money, 
and we could all have a better time, and speak of me in a 
slurring manner about the operating work I was doing, sur- 
gical work. Constiintly telling me to go to thu Biard of 
Trastee.4 so I would get more salary, so we could have more 
money, and alway.s telling me things that the Trustees were 
doin)( And wbat they ought to da, and what they did not do, 
and I ought to do this, and do thit, anl, of course, in that 
wiiy got me in trouble with my Board of Trustees." On 
crjss ezimtnarion he siys: "I accused hsr first bacauie I 
kn^w she w.i4 guilty," and that he continued accusing her 
of nufaithfultie^s; thit hir unfaithfulne'ji WAS the original 
cause of ihttir trouble:!; that time and again in the presence 
of his childrdQ and others he had said that she was untrue to 
him; that he announced m-iny times to his children that their 
mother was an immoral womin, and that be repeatedly made 
this accusation in thu presence of strangers. 

In reply to the question in this connection, 'The (act is 
you accused her hnndredsof timi^s," the complainant replied, 
"Probabii^ in bb^ 13 year^, yes, I did." No o'her accusation 
as degrading could be m ide against a mirried woman which 
lie frankly admits be m ide against his wife, very many times, 
and which he persisted in up to the time of the taking of Ihe 
lesti'uony, although he had withdrawn the charge o( aduliery, 
on an application to the court in which he stated under oath 
that he had t>een misinformed and did not believe the cbantes 
to be true. 

In view of the grivity of this accusation and its persist- 
ent repelitioD it would not be surprising to learn that the 
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respondeat retaliated, and if she did not, as she claims, sbe 
exhibited a remarkable forbearance. A complainant is not 
eatitled to a divorce where the indignities r«lied on are pro- 
roked by thecomplainlng party unless the retaliation is sz- 
cessive: Richards vs. Richards, 87 Pa. 225, and it can hardly 
be contended here that the respondent equalled the com- 
plainant in the enormity of the accusations. The conversa- 
tion of the respondent and her daughter with some of the 
members of the Board of Trustees about the time the com- 
plainant and respondent separated apparently grew out of 
information received by Mrs. Biddle that her husband 
was proposing to get a divorce and her belief that he was 
encouraged in that undertaking by one or more of his friends 
on the Board of Trustees. That occurance was long after 
the accusations made by the complainant and after the 
domestic affairs of the parties bad reaced a crisis. The com- 
plainant wanted to be separated from his wife, and it was per- 
haps not an unnatural act on her part to express her feelings 
to any person who sympathized nitb him or encouraged him 
inthecouraeofconduct which he proposed to adopt. It was 
not thecause of the temporary retirement of the complainant 
from the hospital. That action is called a resignation, but 
the promptness which he was reinstated at an increased salary 
leaves the impression that it may have been a plan adopted by 
the complainant to accomplish the removal of hiawifef rom the 
hospital building. 

However that may be, the complainant was at no disad- 
vantage in the matter of accusations and epithets. He admits 
in his testimony that be tried to hold his own in that respect, 
and there can be little doubt from the testimony that he 
succeded. That the parties for several years had an 
uncomfortable and disagreeable domestic experience is quite 
probable and is much to be regretted, but the alienation of 
husband and wife must have been brought ab*ut by one of 
the parties because of conduct which is recognized in law as 
a cause of divorce, and we are not satisfied in the light of 
all of the testimony here exhibited that the complainanthas 
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made oat a case. Piatt vs. Piatt, 88 Pa. Super Ct. 551; and 
Hexamer vs. Hezamer, 42 Pa. Super. Ct. 246, are authorities 
in barmony with the conclusion that a decree should not 
have been entered in this qase. We are all of the opinion 
that the evidence doen not disclose a stateof facts sustaining 
the averments of the libel. 

The decree is therefore revered at the cost of the appelle* 
and the libel is dismissed. 

On the question of allowing counsel fees the higher 
court suys: 

On the 17ih. of July, I9I1, the conrt made absolute a 
rule in ihe above stated case for counsel fees and expenses 
and directed ihe complainant to pay to the respondent the 
sum of t2U0 fur that purpose. 

Exception was taken to this order on the ground that 
the HllowDnce was ton small, and an appeal is before us be- 
cause of the refusal of the court to award a larger amount. 
The eourt was influenced in fixing the amount of the allow- 
ance by the consideration that the resjiondent had consider- 
able private means and had been the recipient of larftesums 
of money fnim the libellH,nc during ihe year preceding the 
making of the order and for some time prior thereto. The 
sums referretl to as having been received from the libellant 
Were evidently the amounts paid on the contract of separa- 
tion which was entered into March 80, 1608, and modified 
November 12, 1910. It is the uniform practice to make an 
allowance for counsel fees and expenses in favor of the re- 
spondent in the case of a proceeding in divorce by a husband 
against his wife where the former is p( sufficient ability to 
pay a iiroper ajlowance. The propriety of this rule was 
rncogniz^d by the learned judge of the court btelow, but the 
amount awarded to the rt'si>ondeiU we reg<trd as inadequate. 
An examination of the record shows that much time was spent 
by respondent's counsel in taking testimony and in preparation 
of the case, and as the evidence was all taken before the order 
for the allowance was enteretl a ttasis for' determining the 
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reasoDable sum proper to be paid vas before the court. A 
lai^ffir sum ehould have been avarded the reapODdeot under 
the ciroumstauoeH, 

The order of the court ia therefore modified and it ia now 
adjudged and decreed that an allowance of $500 be awarded to 
the respondent for counsel fees and eTpenses, to be paid by the 
appellee. 



Commonwealth vs. Bingaman. 

Charge ot the Court—Attempt to procure an abortion. 
The chmrgfl of Uw court ifaould be taken m a who]« and not have ex- 
cerpts thereof cited for objection. 

There ia no such crime as an attempt to procure an abortion. 

Bule for new trial. No. 130, May Sessions, 1911. 

C. E. Bet^r and.M, M. Burke, for rule. 

W. P. Lyons, Dist. Atty. Contra. 
Bbchtbl, J. Nov. 13, 1911. 

This case comes before us on a motion for a new taial, and, 
in addition to the reasons usually Hied, that the verdict is against 
the law and the evidence, there have been hied exceptions to the 
verdict on the ground that it is insensible. It is also contended 
that as the defendants in this case were indicted jointly, there 
could not, under the evidence, be a conviction of one and an 
acquittal of the other; and, further, that the Court erred in its 
charge to the jury in the explanation of the law relating to the 
crime. 

We will consider the last contention flntt, for the reason 
that it baa been most earnestly pressed. In considering the 
charge delivered to the jury in this case, it seems to us but fair 
that the charge should be token aa a whole and not have excerpts 
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thereof called to our attention and oompliuned ot We think 
this is the rule applicable to the interpretation of charges in all 
cases. It is fiiat complained that the court, in the beginning of 
the charge, in informing the jury of the orimea of which the 
defendants were aocused, stated that the first was an attempt to 
procure an abortion, and the second an abortion followed by 
death, and that there is no such crime known to the law in this 
State as an attempt to prtxiure an abortion. It is true that this 
language was used by us; but it was used simply tor the pur- 
pose of distinguishing the two indictments that the jury were to 
consider, and was taken from the endorsement on the indictments 
tbemselveo, ami immediately thereafter was followed by the 
reading to the jury of the 87th. and 88th. sections of the Act of 
1860, explaining the crime ctiarged in each of thiseindiotmenta, 
the court explaining that the language in the 88th. section was 
the language under which the indictment was drawn, that was 
called the attempt. We do not see any error iu this language, 
as it was necessary to distinguish these indictments, and the 
defeudautB oould not have been harmed by such distinguishing, 
accompanied by the language of theAct in each case under which 
the indictment was drawn. 

Counsel also complained of the statement as follows: "If 
you find that Emily Albright herself produced this alMirtioii, 
then you cannot convict the defeudauts; but if you find that she 
was unsuocessful and tbat it was finally consummated by these 
defradants, or either of them, it would not be any excuse for 
the party consummating it that she heraelf tried to do it; in 
other words, they could not escape from oonsummating the act 
of abortion, or either one of them consummating it, by showing 
that she had tried it also at some other time." They contend 
ttiat it was inaocurate to use the word "consummate" in this 
oonnection, for the reason that e^ich attempt to uommit uii abor- 
tion constituted either one or the other of the crimes with which 
the defendants were charged, and that it was not a coutinuing 
offense, but that we treated it as a continuing offense, started by 
someone and consummated by thedefendiinGs. Wedonotthink 
thtt this language will foirly support this construction. The 
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evidence id the case, aooordiDg to the theory of the Common- 
wealth, wbieh »B8 supported by the actions of at leaBt one of 
the defeodants, showed a aeries of aetR intending to procure an 
atwrtiou, followed by the delivery of a child in this county, 
which delivery the defendants contended was in the iaterests of 
humanity, for the saving of the life of the deceased, Emily Al- 
bright. We think that the distinction pressed upon as by counsel 
for the defense is entirely too finely drawn, and fail to see how 
the nse of this language, in connection with the context in the 
charge, could have worked the defendant any injury. Practic- 
ally the same language is complained of when employed by tht- 
Court in stating the position of the contending parties to this 
prosecQtiOD. But an examination of the charge will disclose 
that at that time the court was stating the contention of lUf. 
Commonwealth, Hnd that it whs immedlacly lollowed by a 
full statement of the contention of the defense. This, uu 
feel, was perfectly proper, and not only proper, but the duty 
of the court, as we always consider it our duiy to lay befoie 
the jury fully and fairly the contentions of optKMing parties 
in every action. 

Again the language is complained of in answering .'e- 
fendanl's first point, which in substance w»s a statement, of 
the contention of the defense as to the condition of Emily 
Albright at the time of her deli very in the oOice of Dr. Pegley, 
claiming that that delivery was necessary for the saving 
of her life, and had been made in good faith for that purpose 
and that alone. Our answer was as follows: "We affirm 
this point if the jury find that the defendants were not re- 
sponsible for her condition." A carefnl examinatipn and 
scrutiny of this answer has failed to convince us of the com- 
mission of any error, or that it will bear thg^OhatrUction 
counsel for the defense seeks to place upon it. The plain 
language is that if the jury found that the defendants had 
not placed Emily Albright in the condition in which they 
they claim found her, which rendered this operation neces- 
sary, that then they could nut be convicted for the delivery 
of the child; and we lielieve this to l)e a <'orre<;t statement 
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of the law in this state, aa we cftODot coocelve tb&t it would 
be proper for a physician to place a woman in a state where 
delivery was Dectfsaary and then escape the consequences 
of bis act on the ground of the necessity of the delivery. 

Defendant's connsel object to the following language 
made use of in the charge of the Court on the question of 
jurisdiction: "The defendants have not pleaded to the juris- 
diction of the Court, nor have they at any time raised that 
question to the Court, and that is a question of law for us 
to dispose of, and not for the jury. At any rate, it is not 
disputed that a baby was taken from this woman at Tre- 
mont which is in this county. So that it does not make 
any difference whether the oborUon was started in Shamokin 
or whether it was started in Tremont, for the purposes of 
the jarisdiction of this Court. We have jurisdition in this 
case, I say to yoa, as a matter of law." There had been no 
plea, nor has there up to the present time been any plea, to 
tlie juriddicuon of this Court. The language which we have 
just quoted was called forth by argument of defendant's 
counsel in closing in his behalf to the jury, and was intended 
to convey to the jury the thought that so far as this case 
was concerned, as a matter of law, we had absolute jurisdic- 
tion as the case then stood. We do not feel that the lan- 
guage is fairly capable of any other construction, nor do 
we feel that it wjrkdl any Injustice to this defendant. As 
far as the jury was concerned, for the purpose of the case 
then on trial, as it stood before the court, we had entire 
jurisdiction, without regard to what happened in Shamokin; 
but in this connection it might be proper to say that there 
was not introduced a single word of evidence tending to show 
that anything of a criminal nature, or, in fact, anything at 
alt outside of the mere presence of Emily Albright and the 
defendant, C. IS. Bingaman, In a room all night in a hotel in 
Sbamokin, bad occured. 

During the closing argument of defendant's counsel to 
the jury they contended that if the jury found that the 
abortion or insurtion ot instruments had taken place in a 
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hotel In Shamokia, in Northumberland County, that this 
Court would hftve no jurisdictioa in tbia case. In order 
that the jury might not be misled by the statements em- 
ployed by counsel in their argument, the Court made use ol 
the following language, to which counsel object: "Ttie defend- 
ants have not pleaded to the jurisdiction of the Court, nor 
have they at any time raised that question to the Court, and 
that is a question of law for us to dispose of and not for 
tbe jury. At any rate, it is not disputed that a baby was 
taken from this woman at Tremont, which is in this County. 
So that it does not make any difference whether the abor- 
tion was started in Shamokin or whether it was started in 
Tremont, for tbe purposes of the jurisdiction of this Court. 
We have jurisdiction in this case, I say to you, as a matter 
of law." There had been no plea, nor has there, up to the 
present time, been any plea to the jurisiiiction of this court, 
and we therefore feel that the language employed in this 
connection was perfectly proper. As far as the jury was 
concerned, for the purpose of the case then on trial, as it 
stood before the Court, we had entire jurisdictioa, without 
regard to what happened in Shamokin; but in this connec- 
tion it might be proper to say that there was not intro- 
duced a single word of evidence tending to show that any- 
thing of a criminal nature, or in fact, anything at alt out- 
side of the mere presence of Emily Albright and the defend- 
ant, C. E. Bingaman, in a room all night in a hotel in 
Shamokin, had occured. 

This brings us to a discussion of the case itself, in order 
to determine whether or not the evidence supports the find- 
ing of the jury, and whether or not the verdict of the jury 
is insensible. It was shown conclusively that Emily Albright 
was a trained nurse in the Pottsville Hospital, and that one 
of the defendants, the one convicted, Dr. Bingaman, was 
a resident physician at the same Institution. It is not denied 
that he had intercourse with her, nor is it denied that she 
was pregnant. After an absence of some three or four 
months in New York, during which time it is contended 
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that she attempted and had attempted upon ber person 
abortions which were not successful, she relumed to the 
Pottsville Hospital and from there, after some correspondence 
and verbal consultations with the defendant, went to Mount 
Carmel, her home. It is alleged b? the defense that ab« 
went there for the reason that she was at that time in the 
first stafces of an abortion which she had brought about by 
the insertion of instruments, or which had been caused by 
natural means, she having had a fall in the Hospital just 
prior to her leaving there. At any rate, the evidence shows 
that Dr. Bingaman followed her to Mount Carmel; that 
from there they went to Shamokiti, where they registered 
as man and wife and spent the night at a local hotel, that 
the next morning he attempted to reach Dr. Fegley, at Tre- 
mont over the telephone, but failed; that together Miss 
Albright and Dr. Btngaman proceeded from Mount Carmel 
to Tremont, to the office of Dr. Pegley, reaching there in 
the evening; that Dr. Fegley was not at home, but returned 
in the course of an hour; that a baby was delivered from 
Miss Albright in Dr. Pegley's office about the hour of mid- 
night, which showed that it had undergone a period of six 
months' gestation; thit Miss Albright, as a result of this 
delivery, was in a very poor physical condition, and that it 
was necessary to administer to her some nine injections of 
strychnine and digitalin {heart stimulants) during and after 
the delivery; that at four o'clock in the morning, it being 
March and there b^ing snow on the ground, she was walked 
to the railroad station and taken to Labanon; that here, 
again. Dr. Bingaman and Miss Albright registered as man 
and wife and spent the night, calling in a loc^l physician, 
who strongly advised her removal to a hospital; that she 
was taken from Lebanon back to her home at Mount Car- 
mel, a considerable distance, reaching there in a cab in a 
very poor condition physically, and that she died there two 
days thereafter. A post-mortem examination disclosed that 
the womb had been badly lacerated; and adyingdeclaration, 
which so fuldlled the requirement in such cases that no 
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attempt was made by counsel for tbe defense to exclude it, 
accused the two defendants of performing tbe abortion upon 
Emily Albright. 

We do not consider it necessary to set forth the coo- 
tentioQ of the defendants, it being sufficient for tbe pur- 
poses of tbis case tosay that the jury believed the evidence 
of the Commonwealth, and we do not see that any fanit can 
justly be foand with them for reaching this concluaion. It 
was shown that Dr. Bingaman, who took the stand in his 
own defense, contradicted absolutely the mother of the dead 
girl, the dying declaration, hia co-defendant, Dr. Fegley, and 
Dr. Walter, of Lebanon, and Dr. Scbnader, of Mount Car- 
mel; and we do not see how any jury can be criticized for 
accepting the evidence of these witnesses as against the 
nnsupported evidence of the defendant. A mere glance at 
tbe evidence here discloses tbe fact that this case is entirely 
different from the class of cases where defendants are joint- 
ly indicted, and their conviction depends on precisely the 
same evidence. The only evidence connecting Di-. Fegley 
with tbis transaction was the fact that he had delivered 
Miss Albright. Tbe Commonwealth frankly admitted that 
they could not show, nor did they believe, that there was 
any pre- arrangement between Bingaman and Fegley for 
tbe taking of Miss Albright to Fegley's office. In this con- 
nection it must be borne in mind that tbis office is situated 
in a country town, far from the nearest hospital, and that 
at the time that Dr. Fegley first saw Miss Albright, accord- 
ing to all the evidence in the case, it was too late to take 
her to any hospital by train, and that no other means of con- 
veyance except horses was at hand, and that in the condi- 
tion in which she then was, this method of conveyance was 
out of the question. Tbe evidence against Dr. Bingaman 
was much stronger. The evidence which the jury believed 
made him the author of this girl's trouble. She was to 
graduate at the hospital in a few months as a trained nurse, 
and be was to finish hi:* term as a resident physician at about 
the same time. His motive was strong for doing jnst what 
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the CommonweEilth charged him with. He had absolute 
charge of Miss Albright from the time of the first journey 
to Shamokin vniM he brought her back to Mount Carmel in 
the condition which resulted in her death two days later. In 
addition to this, it was contended by counsel for the Com- 
monwealth that Fegley coeld very readily have been the 
innucent means of committing tiie crime at the bands of 
Binffaman. Under this state of facts we can readily under- 
stand why the jury might convict him and acquit Dr. Feg- 
1«.V', and we fail to see why the acquittal of Dr. Pegley should 
operate to acquit Dr. Bingaman. Nor do we consider the 
verdict of the jury insensible, for the reason that they ac- 
quine,! uf the graver offi^nse, the abortion followed by 
deaLli, and cunvicied uf ihe abortion only. 

It, WHS testified lo by many medical experts in the case 
lliai the insertion of instruments by Emily Albright, par- 
ticiilarlary the instruments which it was alleged she inserted, 
tvould mo:it likely have caused the infection which resulted in 
her death. This evidence was not contnuiicted, and if the jury 
believed that, which they evidentally did, we can easily under- 
stand how it would raise in their tuluds a grave doubt as to 
whether or not the insertion of any instruments by Dr. Binga- 
man later on had caused the peritonitis which resulted 
fatally to Miss Alhright. In view of this reasoning, we feel that 
the verdict of the jury was very intelligent, and gave to the 
defendant ail that he could have hoped for in the light of the 
tBstimoiiy in this case. 

\Vc have given this matter e.ireful attention, for the reason 
that we thomughly appreciate the great expense entailed upon 
the defendant iu an appeal of this ciLse; but under all the evi- 
dence, in the light of the law as we undei'stand it, as appicable 
to the facts, we fail to sec how any injustice has been done to 
this defendant, or that the jury did not have ample evidence 
upon which to b;ise the vei-dict rendered iu this case. 

And now, Xov. 13, 19II, the motion for a new trial is here 
with overruled, and the defendant is directed to appL'.ir for sen- 
tence. 
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Thomas vs. Port Carbon. 

X^ligence — damages — Act of May 2, 1876, P. L. 96. 

The Act of 1876, P. L. B6 does not embrace cases where the wrongs 
■re from their very nature perpetrated by a eingle act. 

General dann^ee are those which necessanly result from the act 
complained of. 

Special damages are those which do not aecessanly flow frum the 
principal fact, though possibly attendant upon it. 

Injuries to the person conHJat in the pain suffered and in the expenses 
and loss of property they occasion and in estimating damages, the jury 
may consider direct expenses incurred, loss of time, the bodily suffering 
endured and any incurable hurt inflicted and if the plaintiff is likely to 
sustain damagesduring the remainder of his natural life from his dis- 
abled condition, such damages should be considered by the jury. 

Motion for new trial. 306 March Term 1910. 

J. L. N. Channel!, for motion. 

W. F. abepherd, Contra. 
Koch, J. April 22, 1912. 

The plaintiff Ls an adult single woman. On the 4th. day 
of November, 1909, she was taking a horse from a stable on 
Valley Street in the Borough of Port Carbon to another part of 
the town, where she intended to hitch him to a w^^n. She 
let the horse walk on the street, whilst she walked on the pave- 
ment, the street being muddy. When they came to or near 
North Street, the hoi-se turned in that direction and the plain- 
tiff called to him and started for him about the same time, be- 
cause she wanted to go down Valley Street. In doing so, she 
stepped fi-om the pavement into the gutter, and her foot slipped 
through between the bars of an iron grate over a sewer inlet and 
she injured her leg, which became wedged between the bars of 
the gratf. She had not been aware of the presence of the grate 
there Iwfore that time, although it had been placed there some 
years before that date. It was raining and sleeting at the time, 
and she claims that the grate was covered with leaves, thns 
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matting it invisible to her. She also claimed that thebaic of the 
grate had either sprung been apart after it was put in place, or 
that it had been faultily constructed originally and that the 
Borough was n^ligent on either account for leaving it in a dan- 
gerous condition. 

The main reasons for this motion are (a) that we erred in 
allowing evidence to be given by the plaintiff, showing damages 
up to the date of the trial, the defendant claiming that the evi- 
dence should have been confined to the period prior to the com- 
meoce-men'of thesuit: (b) that we erred in submitting the case to 
the jury: (c) that we eired in our general charge; and in 
answering the plaintiff's fourth point. 

After the plaintiff had testified in her direct examination, 
"I cannot do half what I used to do," and was asked, "Cannot 
do half of what?" the defendant's counsel objected, "for the 
reason that in the plaintitTs statement the is no averment of any- 
thing like permanent injury." Counsel for the plaintiff said, 
"We are not claiming permanent damages," and we permitted 
plaintiff to show damages up to the date of the trial. It is 
claimed that we erred in that ruling. The plaintiff's statement 
might have been better fromed than it is. After charging the 
defendant with negligence and describing the accident, the state- 
ment cUioi:^ that "the said plaintiff became and was greatly 
hurt, bruised, injured, wounded, sick, sore and disordered, and 
so continued for a long space of time, and still so continues, "etc 
But the defendant insists that damages can be claimed only up 
to the date of the suit, unless the plaintiff gave notice not less 
than fifteen before the date of trial that she proposed to claim 
damages up to the date of trial, in accordance with the Act of 
2 Slay, 1876, P. L. fl5. 

We have no case in mind where the provisions of the Act 
of 1376 were invoked, excepting in ciises of ejectment or in cases 
of trespass, where the cause of action was from its naturi a per- 
sistent and continuing wrong. It does not embrace cises where 
the wrongs are from their very ^lature perpetrated by a single 
act: Hllemiii vs. Hilpm.m, 172 Pa. SUll; Pantall vs. t!oal & 
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Irou Co., 20i Pa. 158; Tustio vs. Samraons, 23 Superior Ct. 175; 
Humphrey vs. Irvin, 18 W. S. C. 449. But in cases wliere the 
wrong is of a continuing nature, the notice allowed by the Act 
of 1876, supra, must be given in order to recover damages up to 
the date of the trial: Lynch vg. Troxell, 207 Pa. 162. 

In the case before us the plaintiff sued for general dam- 
aees. "Damages which necessarily result from the act com- 
plained of are properly termed general damages and may be 
shown under the common allegation; for the defendant must 
he presumed to be aware of the necessary consequences of 
hia conduct, and therefore cannot be taken by suprise in the 
proof of them. But damages that do not necessarily flow 
from the principal fact, though possibly attendant upon it, 
are denominated special. As the law does not imply there, 
they must; to prevent surprise on the defendant, be paatica- 
larly specified in the declaration or the plaintiff will not be 
permitted to give evidence of tliem:" Liing vs. Colder, H 
Pa. 479. Whatever damages have been sustained by the 
plaintiff in this case are necessarily the resuUof the injuries 
she received, and they can be shown only by competent 
proof. She was not obliged to collect all her proof before 
bringingsuit, by waiting uritilshe had became entirely well 
and sound again. Herright of action accrued the moment the 
accident occurred, and she could hnve sued immediately, 
or at any time within iwo years; and whether she sued at 
once or later, she must be permitted to i)rove the loss which 
she has sustained necessai'il.v, and will sustain necessarily, 
by reason of the accident. "Injuries to the person consist 
Inthe pain suffer^-d and in the expenses and the loss of property 
they occasion. In estimating damages, the jury may consider 
not only the direct expenses incurred by the plaintiff, but 
the loss of his time, the bodily suffering endured, and any 
incurable hurt inflicted; for the-se may be classed among 
nece.ssary results:" Lving vs. Colder, 8 Pa. 475; Penna. R. 
B. Co. vs. Books, 57 Pa. .-iS^; Penna. & Ohio Canal Co. vs. 
Graham, 03 Pa. i'M. And if n plaintiff is likely to sustain 
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damans duriDg the remainder of bia natural life, from his 
disabled condition, surb damages sbould be considered by 
tbe jnr7 in making up its verdict: Scott Twp. vs. Mont- 
gomery, 95 Pa. 444; Owens vs. People's Pass. Ry., 155 Pa. 
884; Baker vs. Hagey et al., 177 Pt. 126. ~ 

Tbe first ground assigned is, therefore, not sustained. 

Now, as to tbe second ground. During the examination 
of the plainiifT the following ensued: Direct examination. 
"Q. I want to ask you about this screen before I go any 
farther now and overlook the mntter. Did you see anything 
lying on that screen before you stepped over it? A, No, air. 
If I had seen it I would not have went in it. Q. You could 
not seef Why could you not see itf A. Because there was 
leavfH on it most all the time. Q. Were tbere leaves on it 
on that da.v? A. Yet*, sir. The Court:- You say you did 
not iwe the screen? Q. Is that what you said? A. Yes, sir; 
on iir-count of the Waves was on it." Cross-ezamination: 
"Q. You did not see tbe screen before yoastepped into it, 
did you? A. No. I would not have went in it. Q. How is 
it you did not happen to see it? A. Because it is almost 
always covered with leaves; it is now. Q. That is not what 
I asked you. Were you looking that way? A. I was looki,ng 
where I was going. Q. You were? A. Yes, sir. Q. Yon 
were not looking at tbe horse? A. I was looking at the 
horse and looking where I was going. Q. You were looking 
at the horse, were yon? A. I was looking that way going 
down the street. Q. The hor:^ was off to yonr right then, 
was it not? A. Well, the right, on tbe street he was. 
Q. Were you looking at tbe Iphvps before you stepped oq 
them? A. Well, I seen them after I went down in it; there 
was leaves on it. Q. You diil rioi see them before that, did 
you? A. No, sir, because I was not looking for the leaves. 
Q. You were not looking that way; is that it? A. I was 
not supposed to look that way either. Q. You did not look 
way; is that the point? A. Yes, sir. Q. You did not? The 
fact of the matter is you were lo iking at the horse when you 
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stepped off into the ^tter, is it not, and that you, therefore, 
did not see where joa were going in the gutter; is not thai 
tmet A. Well, it I had seen it I would not have went in it. 
Q. Yon did not see it? A. No, sir. Q. Were yon looking 
that waj? A. No, sir; I was not looking that way; I was 
looking where my horse was going. Q. Looking where th« 
horse was going? A. Sure. Q. What did you say? A. look- 
ing where 1 was going, and where the horse was going, 
the both of as. Q. If you were looking where you were 
going, were not yon looking in the screen then ? A. I was not 
looking down that way; was not supposed to look down al 
my feet and then tomble. Q. Never mind what yoo are 
supposed to do. Did you look down at your feet? A. No. 
Q. And you did not look down at the gutter, did you? A. No. 
becauM it was raining and sleeting; it wag coming into your 
face. Q. So that we get this clear. You aay that you did 
not aee this place because you were looking at the horse and 
did not look atthe gutter, is that ii? A. Yea, sir. Q. Now 
you say that this place is almost all the time covered with 
leaves. Do you mean almost all the time prior to this acci- 
dent? A. Yes, sir. Q, Covered with leaves almost all the 
time? A. Yes, sir; because I pass there mity be iwiceaday. 
Q. Why do you know that? How do you know that? A. Be- 
cause we take notice now the leaves is on it; we look when 
we go past, and the leaves is on it. Q. You say it was cover- 
ed almost all the time prior to the accident. How do yon 
know that? A. Because I go down that way. Q. Did yoD 
get down that way very often? A. Yes, sir, may be two or 
three times a day. Q. Parsed this point? A. Yea, sir. 
Q. For how long a time prior to the accident? A. Since my 
aunt lives here we go down. Q. And bow long is that? Now 
the accident happened in November, 1910, yon say? The 
Court:- 1909. Q. 1909. You say you passed there two or 
three times a day, you say, for some time before that. How 
long before that? A. Before what? Before this happened? 
Q. Yes. A. No, not before, afterwards; I go down now. 
Q. Didn't you go down before? A. Very seldom. Q. How 
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do yoa know it was covered with lekves almoftt all the time 
then? A. Because it la, Yoa can goaadaee now it is cover- 
ed. Q. You say it was cov«red with leaves before that? 
A. I meant afterwards. Q. You did not mean then it was 
covered with leaves before this happened? A. No, not till 
I went down. Q. Did you ever see it covered with leaves 
before this happened? A, I did not go on that street then. 
Q. Yoa never KG on that street? A. Veryseldom." Redirect: 
"Q. When you went across tbatcrossing wasitcovered with 
leaves? A. When I went down in it; when I was trying to 
pull my limb out, then I seen the leaves. Q. Why could 
you not see the screen when you were there? A. If I bad 
fleet) it I would not have went ia It. Q. Why could yon not 
see il? A. Because I could not. Q. Because of what? A. There 
w.is leaves on it." Ue-croas: "Q. Yoa did not see the leaves 
until after you put yuur foot in it, did you? A. I was not 
lookinit for the screen eitner. Q. You did not see the leaves 
until after you bad your foot in thta 8creen? A. X did not 
take notice then. Q. Did you not just swear that you aaw 
the leaves for the first time wben yon were palling your leg 
oat of the screen? A. Yes, sir. Q. That is the first time 
you saw the leaves? A. If I bad seen the sereen before I 
- would not have went in it. Q. That is not what I asked you. 
Will you answer the question? A. Yes, sir. (qaestioo read) 
A. Yes, air." lie-direct: "Q. Did you notice whether any 
of the bars of the screen were broken when yon pulled the 
foot outt A. They were benr.. Q. How many bars were 
bent? A. Ob, I did notcouni them. 

Upon tbisevidence tbadefdndunt claims that the plaintiff 
clearly shows that she wa!«Kuili'y i>f contributory negligence, 
and, tberefore, not entitled to recover. We submitted the 
question of her contributory negligence to the jury under 
instructions that We consider were fiiir, full and free from 
error, and the jury found in the plaintiff 's favor. 

We do not see how we could have taken from the jury 
the determination of the question of the plaintiff's contribu- 
tory negligence, in view of the above-quoted testimony. 
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The grate was at or oear the intersection of Valley and 
North Btreets. The plaintiff had a riGrbttoenterthestreet, 
and the circumstanoes nnder which she did enter it must be 
coDsidered in connectioa with the other facts of th» case. 
She could not -aee the screen beoanse there were leaves on 
it. She was facing the way she was going; and she wfis 
looking at the horse and where she was going. Trne, she 
contradicts herself, but she couples it with such explanation 
as does not leave the question of her own negligeoce clear 
and free from doubt. 

William Starrett, one of the plaintiff's witnesses, testi 
fied tliat be saw the grate soon afier the accident, on the day 
it happened, and that one could not then "altogether see it; 
there were leaves on it. Could see a bit of it, but not much." 
And where the grate was then exposed the leaves may have 
been removed by the plaintiff in trying to extricate her leg 
and foot from the grate. 

In Reynolds vs. Philadelphia, 221 Pa. 51, the plaintiff 
said she was looking the way she walked, and that her foot 
went into a bole and she fell. On the question of her own 
negligence she was far from being clear, but among other 
answers sbe said she. was just looking the way she was walk- 
ing, and the Supreme Court said that it was a question for the 
jury. In Bruch vs. Philadelphia, 181 Pa. 588, the plaintiff 
was not looking out in any way round or about herself. She 
was simply minding her own business when she fell into a 
hole, and the question of her negligence was for the jury. 
In Rick vs. Wilkes-Barre, Superior Court, 399, the plain- 
tiff stepped ori an icy grate which inclined thirty degrees, 
slipped, andbroke her leg. She knew of the gr^te, had seen 
it often, but did not know it was dangerous Lo step on it in 
an icy condition. Her negligence was for the jury. The 
Superior Court said, in speaking of several'cases cited by it: 
"In all these cases and in many others to the same effect, 
it clearly appeared that the obstruction was known by the 
party injured to be dangerous, or thalits dangerous character 
was plainly visible to any who had taken the pains to look. 
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Bot in this case there vu no such evidence. It i» true the 
plaintiff knew the patter vu there and aim probably knew 
the (trate was there, bat it nowhere appears that ihe knew 
of its daogeroiis character or that its danirdrona character 
could have been seen b; her had she been lookiDK. The 
extent of care required of her was to be determined by the 
circnmstaDcee under which she was acting." In Clark vs. 
Lancaster, 229 Pa. 161, the plaintiff admitted that she Was 
not looking down on the ground as she was walking along 
but was looking straight ahead, when she stepped upon a 
loose grate over a gutter and was injured. The Supreme 
Conrt said: "This, however, was not sufficient to convict 
her of contributor; negligence, for it must have appeared, 
that if she bad looked, she could not have helped aeeing the 
danger." 

Bat the defendant insists that because the plaintiff's 
own testimony is contradictory, that which indicates her 
want of care should only be considered and that upon It a 
verdict should have been directed for the defendant. The 
defendnnt claims that Batler vs. Gettysbui^ etc. B. Co., 
120 Pa. 100; Lynch vs. Erie, 161 Pa. 360, and Mcllhenney 
vs. Philadelphia, 214 Pa. 44, support its contention. Bat we 
think they do not. We rather incline to adopt the principle 
laid down in Ely vs. Pittsburgh, Cincinnati, Chicago & St. 
Ijouis R. R. Co., 158 Pa. 233, and in Olark vs. Lancaster, 229 
Pa. 101, which seem to us to support the opposite view. 

The grate was made by Edward MiUinglon, a blacksmith, 
and, according to his description of it, we have no doubt 
that the Town Council had the diiscretionary power to use 
it and that the Borough cannot be charged with negligence 
for adopting that form of construction. It is U'ted in that 
particular place because it i^ best adapted to free itself from 
leaves and sticks which are frequently found there. Itcon- 
stated of parallel round bars of iron, three-quarters of an 
inch in diameter, set about two and one-half Inches apart, 
in end plates. But the bars, according to the evidence of 
Alexander Thomas, were not uiaintiiined in the parallel con. 
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dition in which th« blacksmith had pat them. Tbomas 
■wore that he found two of them three and three quarters 
inches apart. Hence, if his evidence be true, two of the bars 
at least must have been sprang apart In some manner one 
and (Hie-quarter inches farther than they were when ongin- 
ally placed in the grate. Thomas also swore that some of 
the bam were three and three-quarters inches apart very 
soon after the grate was pot .down. Ttie grate was placed 
in the gutter longitudinally several years before the acci- 
dent. Therefore, the grate, whilst it may have been a proper 
grate when put in place, was soon pei-mitted to get out of 
repair and was |iermitted so to remain, and haviog been in 
that condition for several years the Borough must be pre- 
sumed to have had notice of its condition: Walker vs. 
Philadelphia, 211 Pa. 33. There is no evidence in the case to 
show that the plaintiff knew a grate was thnre or that it was in 
an unsafe oondition when she stepped on to it, aa in Lynch v8. 
Erie, 151 Pa. 380, and in Heotz vs. Someraet, 2 Superior Court, 
225. 

We think we would have eired had we either directed a 
nonsuit after plfuntitTs case was in or a verdict for the defend- 
ant after the testimony closed. 

It is further objected that we did not correctly answer the 
plaintiff's fourth point, the point and answer being: "4th:- If 
the jury believe from the evidence that the defect in the grate 
or screen was structural, then the defendant would be guilty of 
n^ligeoce, and if the plaintiff did not know of the defect and 
could not see said defect in passing over said grate or screen, be- 
cause it was covered with leaves, the plaintiff would be entitled 
to recover such damages as the jury may find under the evidence, 
would compensate the pl^ntiff for the damages she sustained. 
Answer.- This point we. will affirm, unless you Jind that sbt; 
herself was guilty of contributory negligence." We see no error 
in this answer, for the grate may have been constructed in the 
manner described by Alexander Thomas when he saw it soon 
after it was put in place; and if it was constructed as described 
by him, as hereinabove stated, then there was such a structural 
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defect as made it entirely possible for such an aocident to ocoor 
as oocured to the plaintiff. 

And now, April 22, 1912, the motion In arrest of judgment 
and for ft nev trial, or for judgment non obstante veredicto, is 
overruled, aod judipnent is directed to be entered on the verdict 
on payment of the jury fee. 



Morrisey V3. Beigger, 



Act of May 8, 1901, P. L. 142— Special plea— ^iectmeut 
The Act of M^ B, 1901, P. h, 142, S«c, 2, pravideB that in additioii 
to the plea of not guilty, the defendant flhall let forth hia ground! of 
defeiue with an abatract of the title by which be clairoa. 

The defendant in ejectment is not required to file an anawer In the 
nature of a special plea aettinf forth apeeific defense. 

Bule for specific answer. No. 132, July Term, 1911. - 

J. F. Minogne, for rule. ' 

J. W. Hoyer, Contra. 

Koca, J. May 6, 1912. 

This suit was commenced on the 22Dd. of May, 1911, and ou 
the 24th. of July, 1911, plaintiff took'a rule on defendants to 
plead and also to ' 'show cause why they shall not file an answer in 
the nature of a special plea, in which they shall set forth their 
groundsofdefense"etc. On the 2 1st. of August, 1911, four of the 
defenrdants filed adisclaimer, and Caroline Beigger, the remaining 
. defendant, in answer to the rule, filed a plea and answer in which 
she set forth her grounds of defense. Buttheptaintifl^ were not 
content with that and got the present rule, on the 12th. of Feb- 
ruary, 1912, to which rule Caioliue Beigger has outde answer, 
stHting that her co-defendants have tiled a disclaimer of title and 
that the said Caroline Beigger "plead cot guilty and filed a 
special plea under oath, melting forth a good and valid defense 
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to which Bbe appended a full and complete afastnot of her 
title" etc. 

The record ai now made up shown that the plaintifib cl«m 
title to the ground in question as the heita of Slicfaael Brennan, 
deceased, who, they all^e, acquired title from Junes O'Dey aod 
Bridget O'Dey, by deed dated August 15, 1870, acknowledged 
August 20, 1870, and reoorded August 29, 1870, in Deed Boole 
No. 3S3, page 316, etc., James O'Dey having obtained title by a 
deed from P. W. Sheafer, Attorney, dated January 8, 1866. 
On the part of the defendants the record shows that Haiie 
Beigger, Matilda Beigger, Elizabeth Beigger and Joseph Beigger, 
four of the co-defendants, disclaimed all right, title and interest 
in the premises, and that the remaining defendant, Oaroline 
Beigger, claims that James O'Dey and wife, by their a^d deed 
dated August 16, 1870, did not convey the premiHes in dispute 
to the said Michael Brennao, noder whom the plaintifib claim, 
but that said O'Dey and wife conveyed to ooe Bonora Brennan, 
whose title passed by SherifTs deed dated September 18, 1893, 
to one Henry Beigger, who, dying testate, (inter alia) devised 
said premises to said Caroline Better. 

Caroline Beigger also avers in her special plea that ' 'the 
alleged and pretended deed meDtioned and B«t forth in said 
plaintifF'a statement as being made by James O'Dey and 
wife to said Michael BroDoan, now deceased, is a forgery 
and a false and fraudulent alteration and mutilation of the 
deed made by said James O'Dey and wife about August 15, 
1870, to said Honora Brennan, now also deceased, her heirs 
and assign!), and that said James O'Dey aqd wife never did 
execute said deed or any other deed for said premises to the 
■aid Matilda Brennan, as claimed, alleged and pretended." 
The said defendant farther avers that she "comes and de- 
mands oyer of said pretended and all^^ed deed" etc., and 
further expects to prove continued, open, notorioDS, exclu- 
sive, hostile and adverse possession by said Honors Brennan, 
Henry Beigger and herself, for upwards of forty years. 

The plaintiff's present rule is intended to have us com- 
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pel GarolitM ReigKci'. tba cealidsleiuluit, toclsctvponwbidi 
of tbe two grouDds of defense Mt forth -aboTe ahe wUl rely, 
ftnd then to confloe ber to the-ipeciflc defenM so elected. 
We ftre referred to tbe Yellow Greek Ooftl Co. va. Hogan, 
20 D. R. 525, and Pifer vb. Berkey, 229 Pa. 394, as aapport- 
Idk the plaiatlft's p<Hltion. The former case supports their 
position, but we arrive at a diflFerent conclnaion. Nor can 
we affree that I^fer vs. Berhey, supra, sapporte plaintiffs 
position. That case was brought under the provl^ona of 
the "Act to provide for the qnietiDg of titles to land," 
approved June 10, 189S, P. L. 415, whereas the case before 
us was subject to the provisions of tbe Act of 8 May, 1901, 
P. L. 142, in which tbe second section, inter alia, says, 
"In addition to the plea of not guilty now required by law, 
the defendant shall file an answer in the- natnre ofia special 
plea, in which he shall set forth his grounds of defense, with 
an abstract of the title by which heclainu. 

It will be noticed that the defendant may do what she 
has done here, to wit, "set forth his grounds of defense." 
In Klick vs. Gcrnet, 220 Pa. 503, tbe plaintiff claimed that 
the defendant's grantor, had been a trustee ez maleflcio for 
the plaintiff, and that the defendant had taken title with full 
knowledge of the trtist. The defendant, as his ground of 
defense, set forth want of notice of the trust. During the 
trial he offered in evidence the record of an equity suit be- 
tween the plaintiff and defendant's grantor, in which the 
title to the same premises was involved, upon the same 
allefiatioQH of fact, and wherein the bill was dismissed. Of 
course the basis of the offer wae res adjudicata. The evi- 
dence was admitted, and upon it the case was decided in 
favor of the defendant, albhouifh no offer to amend had been 
made by the defendant when objection was made to the offer 
of the evidence. The Supreme Court, referring to thestatute 
of 8th, of May, 1901, said, "This statute was only the em- 
bodiment of the rules which had prevailed prior to that time 
in some of the common pleas courts of the state," and fur- 
ther said, "It is analagous to the rules which had been adopt- 
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ed in some counties, restricting a defendant upon the trial 
to proof of such defenses only as had been set forth in bis^ 
affidavit of defense." In Rochester Borough va. Kenoedy, 
229 Pa. 351, the plaintiff claimed to own the premises in suit 
by virtue of the statutory dedication of the same as part of 
Island Lane, one of its public highways; and having offered 
the statutes in evidence, the defendants proceeded to show 
title in fee simple, and then the plaintiff offered, in rebuttal, 
to show title by continous, open, and adverse possession for 
more than twenty-one years prior to the instiiulioQ.of the 
suit. The offer was disallowed because it would not rebut 
anything shown by the defendant nor prove anykblntc appear- 
ing in the pleadings. Then the plaintiff moved to amend 
its statement accordingly, and the motion was overruled r 
but the ruling was reversed, the Supreme Court sayjng, "A 
plaintiff may amend his declaration at any time during tbe 
trial, as he pleases, provided only lhat.it does not introduce 
a new cause of action: Hartman vs. Keystone Ins. Co., 21 
Pa. 466; Root vs. O'Neil, 24 Pa. 326; Knapp va. Hartung, 73 
Pa. 290; Brie City Iron Works vs. Barber, 118 Pa. 6." 

Surely, it would be an odd rule that would forbidaplain- 
tiff or deffndant to aver anything in bis statement which, if 
he happened to omit, he could introduce at any time during 
the trial by way of amendment. la Green vs. Scarlet, Si 
Grant 226, our Supreme Court said; "A defendant in eject- 
ment may resist his adversary, not ouly by any title in his 
own hands that would defeat him, but if b« have not sucb, 
be may do sp by any outstanding title that would have that 
effect." 

It has ainays been held that under the statutory plea 
of not guilty a defendant in ejectment may set up any valid 
defense: Ziegler vs. Ftaher'a Heirs, 3 Pa. 365; Patterson 
va. Prirdle, 9 Watts 98; Black va. Tricker, 52 Pa. 436; 
Gosser vs. Kickenlooper, 81* Pa. 281. But the Act of 1901 
requires a defendant to give notice in his pleading' of the 
defenses upon which he relies, for he will- be restricted on 
the trial to the proof of only those grounds of defense which 
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he sets forth in his specikl plea. Where a defendant makes 
no claim to the land in suit, be should not file a disclaimer: 
ZieRler vs. Fisher's Heirs, 3 Pa. 865. Xo such defense 
or plea is allowed ander the act. He can byhisspecial plea 
give notice of no claim of title in himself. 

And now, May 6, 1912, the rule is dischai^^ed. 



In re Charter Application, 



Act of April 29, 1874, P. L. 73-Purpose. 
The Act of April 29, 1874, P. L. 73, requires a charter applicatiMi to 
set forth the purpose for which it is formed. 

Ad applicatjpn which containa more than one purpose will be refused. 

Application. Ko. 189 May Term, 1912. 

Joseph P. Monaghan, for application. 
Koch, J. May 20, 1912. 

The Act or 29 April, 1874, P. L. 73, requires a charter 
"the purpose forwhicb it is formed." The charter before 
us sets forth as follows:- 

"II The purposes for which the said corporation Is 
formed are as follows: to acquire knowledge of the Consti-- 
tution and laws of the United States and of Pennsylvania; 
to learn the history of the United States and its people; to 
raise the standard of citizenship among its members; and, 
further, to a^isist its members in sickness and at death from 
funds collecte<l from the members of tho society." 

Thus it states four purposes, in-^tead of one. The tirst 
three we presume' are to be considered as falling within the 
kinds of corporations mentioned inclausellof thefirstclass, 
and the fourth as falling witliin the kind mentioned in clause 
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IX of that) claas. The otarasM are. 

II. The support of any beneToleat, charitable, edaca- 
catiooal or missioDary nodertakiiiy. 

IX. Tbe maiDtenanca.of.a society. lor beneficial or pro- 
tective purposes to its members from faads collected therelD. 

Bat tbe Act doe* not contemplate that a corporation 
may be formed for a number of different purposes which are 
mentioned in Beveral of tbe clauses that signify the purposes 
for which charters may be granted. 

A charter should state a single purpose only, unless more 
than one purpose are allowed by tbe statute, as in the case 
of a heat, light and' power oompany. 

Corporations are the creatures of the law, and they can 
exist only by virtue of it. The formation of them can be 
effected only m accordance with the statutes which author- 
ize their creation. In this state they may be created now 
only either by the Gktvemor of the Commonwealth or by 
tbe law judges of the state, depending on whether they are 
for proQt or not for profit, and then only for the purposes 
which are stated in tbe statutes. Most corporations in this 
state are formed under the provisions of the Act approved 
April 29, 1674, P. L. 75, and its amendments and snpple- 
ments. It states for what purposes corporations may be 
formed, prescribes the formula therefore and the powers 
thereof. And neither the governor or the state nor the law 
judges thereof may incorporate for any other purpose tliao 
those staled in the Acts of the General Assembly, now, 
according to any other formula than that which the statute 
specifies. 

In the form of a charter it must appear, inter alia, II. 
The purpose for which it is formed. It. distinctly states and 
implies s single purpose for each charter. The form pro- 
vided by the statute applies to charters of corporations 
whether tor profit or not for profit, and it bas been held that 
In charters formulated under tbe act of 1874, the charter 
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may set forth bnt one dlstiDCt purpose: Glenwood Coal Co. 
etc., 6 C. 0. R. 575; North Fifth Street Mutual Loan Asso- 
niatioD, 8 C. C. R. 17; Wasbiogton Mining and ImprovemeDt 
Co. 9 C. C. R. 323; Newton Hamilitoo Oil and Gas Co., 10 
C. C. R. 452; Keystone Fuel Gas Co., 12 C. C. R. 302; McClang 
Gas Construction Co., 16 C. C. B. 505; In re Batcher's Ice 
and Coal Co., 2 Ches. Co. R. 185; Charter Purposes, 17 C. 0. B. 
577. All these are instants where the charter applied for 
was for corporation for profit. But the statute makes no 
difference between the two cases, and these citations are 
therefore in point. 

Where the objects are kindred and cognate, so related 
as to come within one general purpose allowed by the Act 
of Assembly, the application should be allowed, if all other 
legal requirements have been met. 

But when the purposes or objects are so distinct that 
they connot be joined with each other and are not incident 
to each other, the application should be refused. 

Besides, we are not quite sure that the first three pur- 
poses come within those stated in clause II. Those purposes 
can be carried into effect withont the aid of a corporation: 
GermaniaSangerbnnd, 12 C. C. B. 89; Application for Charter 
etc., 12 C. C. B. 552; and in re Application of "The account- 
ants' Association of Pittsburg" for a charter, 18 C. C. R, 
159. To join a purpose not authorized is not to incorporate 
for such purpose at all: Commonwealth vs. Tbackara Mfg. 
Co., 156 Pa. 510; Commonwealth vs. J. B. Lippincott Co., 
156 Pa. 518. 

We think the form is defective. 

And now, May 20th. 1912, the applicalion is refused. 
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Estate of Daniel B. Patchea. 

' Gift to charity — Promise to pay— Payment, 

A promise to give to a charity mnst be sapported by a conaideraUon 

or some element of estoppel be shown. 

A proroise to pay an amount not stated or dertarminable from the evi' 

dence offered in support of the promise, is not enforceable. 

A promise tocontributa toward apre-existinf debt of aChurch is mth- 
Out consideration. 

After the payment of the debt, to pay which the promise is made, the 
promise is discharged. 

The promise to contribute to the payment of the Church debt was re- 
voked by the death of the promisor. 

(jeoi^e M. PaxBoa and J.Li. N.OhaDoel, E^ra. for First 
Methodist Episcopal Church of Cresaona, claimant. 
Cite 

Hart's Estate. 7 W. N. C. 162. 

Pieraon's Estate, 6 Dist. R. 23. 

Weiss vs. Svrift & Co. 36 Pa. Superior Ct. 890. 

Caul vs. Gibson, 3 Pa. 416. 

E. D. Smith, Esq., for accountant and heirs. 

The promise is vague and uncertain in amount and un- 
certain in time of payment; Kelly vs. Ely, 141 Pa. 176 (183). 

On the question of consideration. 

Gait's Ex. vs. Swain, 9 Grat. 683. 

Reimensnyder vs. Gans, 110 Pa. 17. 

Helfenstein's Eatabe, 77 Pa 833. 

Phipps vs. Jones. 20 Pa. 264. 

Lippincott'a Est. 21 Pa. Superior Court, 214. 

Thum's Estate, 18 Pa. C. C. R. 561. 

Cottage M. E. Church vs. Kendall, 121 Mass. 528. 

Methodist Orphans' Home Asso. vs. Sharp's Ex., 
6 Mo. App. 150. 
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Tbe pre-existing debt was no consideration for the 
promise. 

Hart's Estate, 7 W. N. C. 162 

First Oong. Chnrch vs. Gillis Admr.17 Pa, C. C. R. 162. 

Stuart vs. Second Presby. Church, 84 Pa. 888. 

Johnson vs. Otterbein University, 41 Ohio 527. 

DesMoines vs. LavinRston, 57 Iowa 307 (10 N. E. R. 378) 

Can) vs. Gibson, 8 Pa. 416. 

Chambers vs. Calhoun, 18 Pa. 13. 

Phipps vs. Jones, 20 Pa. 260. 

Ryers vs. Cong, of Blos»burg, 83 Pa. 114. 

Baird's Estate, 13 Pa. 241. 

Lippincott's Eat. 21 Pa. Superior Ct. 214. 

Presby. Board of Foreign Missions vs. Smith, 209 Pa. 
861. 

Smith's Estate, 23 Lane. L. R. 9. 

Stoddard vs. Cleveland, 4 How. Prac. 148. 

Sutton vs. Trustees of Otterbein University, 7 Ohio 
Cir. Ct. R. 843. 
As to tbe consideration of mutal promises. 

Edinborough Academy vs. Robinson, 37 Pa. 210. 

Shober vs. Lane. Co. Assoc. 68 Pa. 429. 

Lippincott's Est. 21 Pa. Superior Ot. 214. 

Ewing's Eat. 35 Pa. C. C. R. 217. 

Cottage M. E. Church, vs. Kendall, 121 Mass. 528. 

Methodist -Orphans' Home Assoc, vs. Sharp's Ex., 
6 Mo. App. 150. 

HamiltOD College vs. Stewart, 1 N. Y. 581. 

Pres. Church vs. Cooper, 112 N. Y. 517 (29 N. E. R. 353) 
Tbe promise was revoked by the promisor's death: 

Phipps vs. Jones, 20 Pa. [260. 

Lippincott's Estate, 21 Pa. Superior Ct. 214. 

Baird's Estate, 13 Pa. 241. 

First Cong. Church of Kane vs. Gillis Admr., 17 Fa. 
CO. R. 614(620) 

Helfensteio's Est., 77 Fa. S28. 

Reimensnyder vs. Gaos, 110 Pa. 17(20) 
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Smith's Est. 23 Laoc. L. B. 9. 

The promise was discharged by the payment of the debt 
to which the subscription was made. 

As to the distributees : Act of April 8, 1833, P. L. 815 sec. 4, 
WiLHELM, p. J. May 20, 1912. 
At the time of the audit the Methodist Episcopal Church 
of Cressona presented testimony in support of a claim aris- 
ing out of a subscription to the church made by Daniel B. 
Patchen during hit lifetime. This subscription was made 
toward the payment of the debt of the church, and this debt 
amounted to the sum of six hundred dollars at the time the 
subscription is alleged to have been made, and was repre- 
sented by a note of the church in one of the banks of Schuyl- 
kill Haven. Jt appears that in the year 1006 an effort was 
made to raise sufficient funds to pay this debt and a number 
of subscriptions were received from the members of the con- 
gi-egation who subscribed various amounts. All of the sub- 
scriptions were made in 1906 by the memt>ers of the congre- 
gation were on the condition that the amount of the sub- 
scription was to be paid within two years. The testimony 
shows that about a year latpr the decedent at a regular 
meeting of the church board stated that the board should 
not worry about the debt and that he would make the bal- 
ance good. Snbaequen to the time of this meeting the 
decedent said in a conversation with one of the members of 
the board that he expected to pay on this account five 
hnndred dollars. 

It appears that at the time of the death of Mr. Patchen 
the particular debt to which he subscribed had been paid, 
and the church has now no debt. Upon these facts the 
claim of the church is based. Ttiere have been numerous 
deicsions of the court upon claiEns of this character, and it 
would appear to be well settled in this state that subscrip- 
tion contracts are favored in law, because they are calcu- 
lated to foster and encourage public acd quEisl public enter- 
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prlAes. The geoeral coarae of the decisiona are favorable to 
the bindloic obligation of sDch promises. Wbile the oourta 
of tliis state have taken an advanced position in enforcinir 
the payment of sobscrlptlons to public orqaasl-poblicenter- 
rises, it does not follow that all sabeciipUonii are recoverd- 
able under law. 

In Oanl vs. Gibson, 8 Pa. 416, it was held that a sob- 
scripiion to a poblio charity wsr a moral obligation which 
could be enforced by law. This doctrine has never been re- 
affirmed by that conrt nor does it appear to ever have been 
adopted by any other appellate court. It was followed in 
Hart's Estate, 7 W. N. 0. 162. Therefore Hart's Appeal 
cannot be accepted as authority. The present rule adopted 
by our courts seems to be, a promise to give to a charity 
must be supported by a consideration or some element of 
estoppel be shown. Beimensnyder vs. Gans, 110 Pa. 17; 
Lippencott's Elstate, 21 Sap. Ct. 214; Lutheran Charch vs. 
Gardner, 28 Sup. Ot. 82; Thum'a Estate, 5 Diat. 789. 

It would be fruitless to attempt to reconcile all the cases 
which have been adjudicated touching the validity of volun- 
tary subscriptions to pay money for charitable or religions 
purposes. The theories are many and various upon which 
recovery has been allowed against subscriptions for these 
purposes. While the principle is generally reo^nized every 
case of simple executory <»ntracts must be founded upon 
good consideration still the plea of want of consideration in 
voluntary subscriptions to a church and like enterprises has 
not be«>n been regarded with favor and the courte, in consid- 
ering defenses of failure of consideration, have held that 
pleas of that character in the nature of breaches of faith to- 
ward other subscribers to the same enterprise are an unjus- 
tifiable hindrance to the reasonable expectations of all the 
parties Interested. 

The weakness of this claim, among other things, lies in 
the indefiniteness of the amount of the subscription. It 
appears the decedent said in the year 1907 that he would 
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make the balance of the church debt KOod, accordiog to one 
witness, and that he would pay the unpledged amoant, 
according to another witness. Neither of these witnesses 
attempted to give ic figures the exact amonnt of the un- 
pledged subscriptions so that it could be determined to a 
certainty the amount pleged by the decedent. In a general 
way, not based upon any reliable data, it was the impression 
of the witness that the sum claimed from Mr. Patchen wouM 
amount to five hundred dollars. No church recot-ds were 
produced; the pastor, who had charge of the fund, was not 
called to fix by po<iitlve testimony the amount which Mr. 
Patchen should have paid, and a careful ezamioation of the 
testimony shows it is impossible to arrive at any definite, 
conclusion as the amount due on this claim; if it should be 
determined that the promise was binding to pay any sum of 
money. 

It should be kept in mind that a general subscription 
had been made to raise monby to pay the debt of thecburch 
about one year before Mr. Patchen pledged anything. The 
subscription of the decedent was Independent of the other 
anbscriptions except in the way of fixing the amount sub- 
BCribod by him. The general subscription was made upon 
the condition they were to be paid within two years. The 
time of payment of Mr. Patchen's sutjscription wan fixed, at 
the time he made it, "one of these days." This is the most 
definite time established by the testimony. The time of pay- 
ment of the subscription of the decedent differing from that 
of the other subscribers, the doctrine of the mutual promises 
of the subscribers being the consideration for the decadent's 
promise cannot apply. At best this subscription was an 
independent one with a condition attached. The condition 
was it was payable at the will of the promisor. If it was 
accepted by the church, it must have been accepted in the 
manner ofFered and if so accepted it was of no value; for one 
who promises to do a thing when it pleases him to do it is 
not bound to perform it at all. Lougherty vs. Mcllvain 8 
Phila. 239. 
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lb U essential thnt there should be an acceptance of the 
offered subscriptioQ on the part o( blie beneSciar;, but the 
acceptance need not be express; it may be implied (Helfen- 
stein's Rst. 77 Pa. 826; 87 Oyc. 484) aa where liability or 
expenses are incarred on the faith of the offer. If an accopt- 
ance may be Implied from the conduct of the payee It follows 
that the non-acceptance may also be implied from the actions 
of the promisee. The implication in this case stronfily points 
to the non-acceptance of the promissee. The snbRcription 
was offered in 1897; the decadent died in 1911, three and one- 
half years after the sub^cripbton tvas made, and not one 
word of testimony shows that the decedent was ever asked 
for his subscription before his death or any effort made to 
induce him to pay it in his lifetime. On the other hand the 
church without calling on the decedeent for any part of his 
subscription proceeded by means not disclosed by the testi- 
mony to pay the debt and did pay it before the death of the 
decedent. The pressmpbion is strong against the theory 
that; the church accepted this subscription. 

It is nndispnted that when the decedent died no part of 
the original debt remained or any other debt of the church 
existed. It may safely be saiil when the purpose for which 
a subscription is made fails (he subscripiion cannot be en- 
forced. Phipps vs. Jones, 20 Pa. 260; Baird's Est. 13 Phila. 
24. For example if subscriptions have been taken for 
the building of a ceurcb and after the work is l>egun some 
other person would make an offer to complete the building 
of the church which is accepted by the church authorities 
and the building is completed and paid for in this manner, 
the purpose for which the subscriptions had lieen made no 
longer exists, and the subscribers would be released. This 
subscription was made for the specific purpose of paying 
the debt of the church. The debt was paid; no debt now 
exists. This condition existed before any demand was made 
for this subscription. Therefore the purpose of the sub- 
scription having failed there can be no recovery. At best 
this subscription was a promise to pay the debt of another. 
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No other persons were indaced by It to Bnbwribe and no new 
nndertaklng weis commenced or continned on the faith of It. 
It was revoked by the death of the sabscriber. ReimensnjHer 
vs. Gans, 110 Pa. 17, Charch of Kane vs. Gilhs, 17 C. C. 614. 
For the reasons stated the clbioi of the First Methodist 
Episcopal of Cressona is disallowed. 



WilsoD vs. WiUoD. 



Equity— Exceptions. 

When exceptloiu to the findings of tba court an pncticallj the Bsme 
M the excepticma former!; presented tbey will be orermled. 

Exceptions to decree. No. 1, March Term, 1900. 

J. F. Mafaooey, E. W. Bechtel, and M. M. Barke, 

for exceptions. 

Wlllism WUhelm, Contra. 
Brumh, J. May 6, 1912. 

On March 12, 1912, J. F. Maboney, B. W. Bechtel and 
M. M. Burke, Attorneys for respondents, filed ezceplions to 
the Court order, of April 12, 1909, overruling the demurrer; 
the Court's order of October24, 1910, overruling the demurrer 
and directing defendants to file an answer within fifteen 
days and the plaintiff to reform his billjthe order of October 
81, 1910, directing the filing of injunction affidavits nunc pro 
tunc; and the final order of Court of M*<^^ ^> ^^^^t ss 
follows:- 

"Now, March 4, A. B. 1912, it is ordered, adjodged and 
decreed that the said James Wilson' Justice John Mullen 
and Constable Elmer Boyer be restrained perpetually from 
executing any process to disposses the complainants from 
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the property ioTolved in this action and which complainants, 
Thomas and Catharine WiUon are now occupying. Thatalt 
the taxable costs be paid by defendants. This order and 
decree to become the fln&l order and decree of the Court, 
unless exceptions be filed thereto within the time prescribed 
by the rules of the Supreme Court." Together with a num- 
ber of exceptions to rulings and admissions of evidence 
and exceptions to the court's conclusiooH of law and findings 
of fact. 

Afier careful examination we dnd that the exceptions 
are practically a repetition of the exceptions, rulings and 
findings of the Court which were presented, argued and 
decided during the process of the hearing and disposition of 
the bill, and that they are eroneous and without merit. 

Now, May 6, A. D. 1912, the Court overrule the above 
exceptions and make the final order, that the said James 
Wilson, Justice John Mullen and Constable Elmer E. Boyer 
be restrained perpetually from executing any process to 
dispossess the complalaantB from the property involved in 
this action and which complainants Thomas and Catharine 
Wilson are now occupying. That all taxable costs be paid 
by defendants. 
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Commonwealth vs. CBrien. 

Acts of June 10, 1893, P. U 434, April 29, 1903, P. L. 
S49 and April 16, 190S, P. L. 218— AmeadmaQt. 

Section 80, of the Act of Jum 10, 1893. P. L. *U, is uneoded bj the 
Act of April 29, 1903, P. L. 349. 

8«ction 23, of the Act of Jane 10, 1893, is unanded by the Act of 
April 16, 1903, P. L. 218. 

When part of an Act is amended the amendment becomes a part of 
the original atatut*. 

Motion to quash. 145 Jan. Besa., 1912. 

C. E. Berger, for motion. 

Wm. Wilhelm and G. F. Brumm, Contra. 
Koch, J. May 27, 1912. 

The indictment charges that the defendant on the seventh 
day of November, 1911, with force and arma, "at a creneral 
election held in the township of Norwegian, Hanney's Dis- 
trict, said connty, did wilfully and unlawfully within the 
voting room, solicit votes for candidates of the Citizi^n's 
Party being then and there voted for at said election, he the 
said M. J. O'Brien being then and there a voter of the said 
election district." 

The reasona aaaiffned for the motion to quash are:- 

1st. "There is no act of asaembly making the act of 
soliciting votes in a |*olling place a crime." 

2nd. "There is no common law making the act of solicit- 
ing votes in a polling place a crime." 

8rd. "The thirteenth section of the Act of Jane lOtb , 
189B, P. L. 484, has been amended by the Act of April 29lh., 
1908, P. L. 849; and there is nothing in the Act of April 
29th., 1908, re-enacting the twenty-third section of the Act 
of June lOtb, 1898. Section twenty-three of the Act of Jane 
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10th. 1893, was amended on April 16th., 1908, P. L. 218; and 
section thirty of the Act ot 1898 as amended and iocorpor- 
ated in the act in no wise relates to section twenty-three of 
the amended Act of April Idib., 1908." 

4tb., "The Act of April 16lb., 1908, P. L. 218, is enti- 
tled: "Amending section twenty-three of the Act of June 
10th., one thousand eight hundred and ninety-three (Pamph- 
let Laws, 480), relating to watchers at elections, and pro- 
viding that they must be residents of the district or division 
within which they act;" and in no way refers to any penal 
oflFense; and no construction can be put it that will include 
any penal offense. If it were intended to cover any penal 
offense there would have to be notice of it in the title, to 
comply with section forty -eight of tlie Constitution of Penn- 
sylvania, which provides that no bill, except general appro- 
priation bills, shall be passed containing more than one sub- 
ject which shall be clearly expressed in its title." 

The indictment concludes to the statute. The 2Srd. 
secUon of the Act approved 10th. June, 1898, P. L. 431, inter 
alia, provides "No person when within the voting room 
shall electioneer or solicit votes for any party candidate," 
and the 30th. section of said act, inter alia, provides that a voter 
who "shall wilfully violute any other provision of this Act shall 
be guilty of a misdemeanor," etc. lu 1903, there were two acts 
approved as stated iu the above reasons, which purport to be 
amendatory of the act of 1893, but whether or not they be in 
faat amendatory of the Act of 1893 can in no wise effect the 
merits of the Indictment, because the amendatory acts contain 
exactly the same language in respect to the nature of ths crime 
and penalty prescribed therefore as is found in the Act of 1893. 

The constitutionality of the Act of 1893 is not challenged. 
And if the amendments are constitutional they do not change 
the original act in the slighest particular so tar as concerns the 
crime charged in the indictment and the punishment fixed 
therefore. 

Defendant's counsel think the Act amending the 23rd. aec- 
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tioD of the Act of 1893 is uooonstitutional aud that the Act, 
inter alia, ameDding ttie 30th. section of said Act of 1893, is cod- 
stitutioual, and insist that the language of the Act amending 
the 30th. Bection must be restricted to the things specifically for- 
bidden in the amendatory act itselt. 

They would restrict the use and meaning of the words 
"shall wilfully violate any other provision of this Act" to only 
the offenses named in the ameadatory act; and inasmuch as 
soliciting votes within the voting room ia forbidden by the 23rd. 
section of the act of 1893, and the 23rd. section is not also 
amended id the same act that amends the 30th. section, defend- 
ant coatends that the 23rcl. section has lost its vitality, and 
that all things forbidden by it may now be done with impunity. 

We cannot agree that when a part of an act is selected for 
amendment, that part when amended becomes a thing separate 
and apart and isolated from the original act. The part for 
amendment must when amended be read into the original act as 
part of it and as though it had stood originally as it stands after 
it has been amended. 

We asked counsel during the argument to suggest what lan- 
uage should have been used in the ameadatory act of 29th. April, 
1903, instead of "shall wilfully violate any other provision of 
this act," so as to make punishable all things forbidden in the 
original act of 1893, bat we received no satisEnctory reply. 

"No doubt a statute which ia amended is there after, and 
as to all acts subsequently done to be construed as If the amend- 
ments had always been there, and the amendment itself so 
thoroughly becomes a part of the origioai statute, that it must 
be oonstrued in view of the original statute as is stands after the 
amendments are introduced, and the matters supeiseded by the 
amendments eliminated." Section 294, Bndlich "On the Inter- 
pretation of Statutes." 

"The amendment is, of course, from its date and as to 
matters arising subseqaently to it, to be read into the amended 
statute as if its provisions had always been there. ' > Brooke vs. 
Kaufman, 6 D. B. 513. 

Andnow, Hay 27, 1912, the motion to quash is overruled. 
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Beecher & Barr va. Smith Ltueaweaver & Co. Inc. 

Act of April 26, 18B5, P. L. 308 Promise to piy debt of 
another. 

Tlie Act of April 26, 16S6, P. L. 308. provide! thkt "No action shall 
be brougfat whereby to charge tity executor or administrator, upon any 
promise to answer out of his own estata or whereby to charge the defend- 
ant, apon any special promise to answer for thedebtordefanltof another, 
unless the agreement upon which such action shall be brought, or some 
memorandum or note thereof, shall be in writing and signed by the party 
to be charged therewith or some other person by him authorized." 

Motion to strike off nonsuit. No. 210 July Term, 1910. 

W. K. Woodbury, for motion. 

C. R Berger, Contra. 
Koch, J. May 27, 1912. 

The plaintiff's claim is for $999.46, with interest from the 
3lBt. of October, 1907, and is based upon the following faots;- 

Cain Brothers Coal Company, a corporation, was engaged 
in mining anthracite coal ia this county, aod plaintiff^, in the 
year 1907, sold to the coal company certain mining timber, for 
which they charged 11264.45. Against this charge they credited 
"account of G. F. Dietz, tl5," and $250.00 for ens h, on the 
23rd. of February, 1908. (F) The plaintiffi claimed that the 
defeudaot company, on or about thB Slst. of October, 1907, pur- 
chased from Uartin Cain and Michael Oaia 160 shares of the capital 
stock in said Cain Brothers Coal Company upon the express un- 
standing and oral agreement that the defendant would pay the 
above mentioned claim of Beecher and Barr, and that the price 
of the stock was nominal and far below its actual value, by 
reason of defendants promise to pay said claim. The said 160 
shares represented one-half of the total capital stock of said coal 
company, the total capital being $30,000. The defendant had 
for a time been the sales agent of Cain Brothers Goal Company. 
There was no evidence produced tending to show that when the 
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two Cain Brothera sold thestoclc to the defeodant, the said Cain 
brothera were personally bound by any assamption of theirs to 
pay the said claim of Beeoher and Barr. It Beems that Smith, 
Lineaweaver and Go. and' Cain Brothers (joal Company occapied 
the same office in the City of Philadelphia. Mr. Barr, one of 
the plaintiffi, tefitifled that on two oocasions subsequent to the 
time of the sale of said stock he met Messrs. Smith, Lineaweaver 
and Meyers, of Smith, Lineaweaver and (\)mpany, in the office 
of Smith, Lineaweaver and Company, and on both oocasions the 
said Smith, Lineaweaver and Meyers corroborated the said 
oral agreement between Cain Brothers Ooal Company and 
Smith, Lineaweaver and Company, and agreed with Mr. 
Barr, as representing Beecher and Barr, to pay to Beecher 
and Barr the claim of the latter against said Cain Brothers 
Coal Company. There was no evidence to show that the 
corporation of Smith, Lineaweaver and Company, authorised 
Smith, Lineaweaver and Meyers (Mr. Smith being treasurer 
of the corporation), or any one or two of them, to bind Smith , 
Lineaweaver and Company to pay the claim of Beecher and 
Barr against Cain Brothers Coal Company. There was evi- 
dence to show that since tho sale of said stock, Cain Brothers 
Coal Company has failed. Plaintiffs claimed that by reason 
of the alleged promise of Smith, Lineaweaver and Company 
they indulged the coal company and brought no suit against 
it, nor made any efforts to procure notes from the coal com- 
pany endorsed by the individual stockholders of the same. 
But there was no evidence produced to show that such efforts 
would have been attended wiih any success whatever. 

The defendant produced evidence to show that it at no 
time made any agreement whatever to pay the claim of - 
Beecher and Barr, and it denied in toto the evidence of the 
plaintiffs tending to abow that defendant did make such an 
agreement. There was no evidence to show that Smith, 
Lineaweaver and Company served its own interest or advan- 
tage by its alleged promise to pay to Beecher and Barr the 
debt of Cain Brothera Coal Company. And the defendant 
also insisted that it paid for said stock more than its value. 
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After the eTidence for the plaintiff, we refused defendant's 
motion for a compulsory non-suit, but upon the renewal of 
the motion after the defendant's evidence was heard we grant- 
ed the motion. 

"No action shall be brought whereby to charge any 
executor or administrator, upon any promise to answer 
damages oat of his own estate, or whereby to <iharge the 
defendant, upon any special promise to answer for the debt 
or default of asolber, nnless the agreement upon which such 
action shall be brought, or some memorandum or note (here- 
of, shall be in writing and signed by tbe p&rty to be charged 
therewith, or some other person by bim aotborized." Act 
approved 26tb. April, 1855, P. L. 308. 

Unless the plaintiffs can by proper evidence overcooie 
the provisions of this statute they are not entitled to recover. 
No "memorandum or note thereof in writing and si^ued by 
. the defendant" "to be charged" with tbe claim of Beecher 
and Barr appears in this case. There is no evidence of a 
promise made by the defendant to tbe plaintiffs at the time 
the stock was sold by tbe Cain brothers to the defendant. 
If the defendant promised Cain brothers ts pay the debt of. 
the coal company owing to Bi>echer and Btrr, and thereby ' 
induced Cain brothers to part with their stock for lenA than 
its value, the contractual relation, whatsoever its binding 
effect may be, exists only between the parties to the contract, 
to wit, Cain Brothers and the defendant, and not between 
the plaintiffs and defendant. As to the plaintiffs, there whm 
no undertaking tm the part of the defendant, and it is only 
upon an undertaking, either express or implied, on the pvrl 
of the defendant towards tbe ;>lainiiffs that the right of 
action in the plaintiff:* can rest. 

The cases of Nugent vs. Wolfe, 111 Pa. 471; B.iiley vs. 
Marshall, 174 Pa. 602; Crawford v^. Pyle, et al., 190 Pa. 263; 
and Beard vi. Seek. 13 Sup. Ct. 390, upon which the plain- 
tiffs rely, do not, in our opinion, support the contention of 
uhe plaintiffs. 
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And now, May 27, 1912, the motion to strike off the non- 
suit la overruled. 



Gensemer vs. ZimoiermaD. 

Act of June 9, 1911, P. L. 865— Appe«l from auditor's 
report— Supervisors— Acta of 1834, P. L. 509—1835, P. L. 
45-1881, P. L. 75-1907, P. L. 225-1901. P. L. 169. 

The Act of June 9, 1911. P. L. 866, permits any taxpayer to appeal 
from the settlem^it of towaship auditora to the Court of Common Pleaa. 

Townahip officer* can exendae only such powera aa an veated In 
them by law. 

Appeal from Auditors. Xo. 177, March T. 1912. 

F. V. Filbert, for plaintiffs. 

R. 8. Bashore, for defendants. 

Bruhh, J. May 6, 1912. 

The appeal in the above case was taken pursuant to the 
Act of Assembly approved June 9, 1911, P. L. 865, in which 
appellant claims that two items in tbeacconatsof the super- 
visors and treasurer were illegally ex|)ended and ill>'gally 
allowed by the auditors, aa follows;- 
"May 27. Order 144. R. S. Bashore, Atty. Fee $50.00 
Nov. 25. Order 686. R. S. Bashore and Mr. Farquhar $100 00" 

The complainant asks that the Supervisors and Treas- 
urer be surcharged with this amount, one huodred and fifty 
dollars ($150.00), and that tfaey be directed to pay the costs 
of the suit. 

The testimony shows that this amount was expended 
for the payment of counsel fees for services rendered in an 
equity case, No. 1, May Term, 1911, in which L. F. McDon- 
ougb, et al. were complainants and George W. Gensemer, et 
al., Gouncilmen for the Borough of Pinegrove and the Bor- 
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ongh ot Pinegrove were respondents. Tbe complainanta 
brought this suit as individuals and in their own names. 

Tbe appellants claim that the Township Supervisors 
had no right to draw orders for the payment of expenses of 
this litigation, and that the Treasurer of the township had 
no right to honor such orders. They contend that "the 
township is not a municipal corporation endowed with gen- 
eral powers. Its officers possess only the right and author- 
ity given them by law. The supervisors are not executive 
officers, but mtnlaterial officials charged only with care ot 
highways. Under the Act of 18S4, Section 25, P. L. 509 the 
supervisors are given authority to levy tax for road pur- 
poses, 'and for such other purposes as may be authorized by 
law.' Their authority to levy a tax being statutory, and 
the uses to which it may be put being also thus restricted 
by statute, it follows that we must look to the statutes for 
their right to pay items such as are excepted to in this 
appeal. Under the Act of 18B5, Section 7, P. L. 45, they 
may levy a tax to pay old debts; under the Act of 1881, Sec- 
tion 1, P. L. 75, for poor purposes; under the Act of 1907, 
P. L. 225, for the payment of premiums on the bonds of 
employees; under the Act of 1£01, P. L. 169, Tor building a 
lock-up. Thus it will be seen that at varions limes the leg- 
islature has deemed it necessary to authorize the expenditure 
of money for other than road purposes by the township 
officials. Without such dii-ect legislative authority expen- 
ditures are unlawful, and then* is no authority conferred 
by any law on the township officials to expend money to 
defray the expense of such litigation, especiallv when the 
township is not a party to the auits as in this case. 

"Unless these officials can show some express authority 
in law for the use of the money io the manner objected to, 
they must be taken to have been guilty of a misap- 
propriation of tbe Township Ritad Punds when they applied 
a portion of it to the expenses of a law suit to which tbe 
township was not a purty, to which it had no right to be a 
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part7, and Trbicb was actnally undertaken and ooodncted 
by by individaals. It is apparent tbat no sanction conferred 
by a citizen's meeting, as was sbown in tbe testimony, could 
justify tbe expenditure of tbis money by the supervisors. 

t'A considerable number of citizens of the township, in 
fact a majority of tbe tazables in the annexed territory as 
appears by. the record of tbe equity suit, were in favor of the 
annexation, as indicated by their sction in petitioning tbe 
boroaffh council. la it right or fiiir that because the super- 
visors happened to beopposed to tbe annexation, tbe town- 
ship funds levied for road purposes, towhich the petitioners 
largely contributed, should t>e turned against them to defeat 
the object of their petition? If the supervisors had the right 
to take road money and use it to aid private citizens in their 
opposition, would they not have had an equal right to aid 
the other side in the same manner, or to aid any other 
citizen in any section concerning tbe township affairs which 
he might choose to bring? 

The testimony and law applicable in this case clearly 
SQstains tbe contention of the appellants. 

Now, May 6, A. D. 1912, the Coart orders and directs 
tbat a surcharge tte entered against Percival Zimmerman, 
James Yooum, A. F. Spitller, Supervisors and Aaron Rehrer, 
Treasurer of the Township of Pinegrove, the aurcbiirge with 
the amount of the orders unlawfully issued by tbe supervisors 
and honored by tbe treasurer being one hundred and fifty 
dollars (1150.00), and that tbey be directed to pay the costs 
of tbis appeal. 
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SpeciBc performanc<»— AjfrecmPiit to convey. 
Where oim person grivea another money to purchase real estate fo' 
him he may compel the bayer to convey to him who furaubed the 

When the defendant, darinK the trial, a^reeB to convey to the plain- 
tiff upon payment of sums doe him for repairs and improvements be will 
not be permitted to violate such agreement. 

Bill in eqairy. No. 8, January T. 1911. 

J O. Ulrich, for plaintiff. 

H. H. Kocti and P. P. Ki-eba, for defendant. 

Brdhm, J. April 15, 1912. 
The bill filed by the complaiaant avers: 

1. That he is a citizen and resident of the Borough of 
Tamaqna, Schnylkill County, Pennsylvania. 

2. That William B. Conrad, the respondent is a citizen 
and resident of the BorouRh of Tamaqua, Schuylkill County, 
Pennsylvania. 

8. That on or about the 18th. day of December, 1904, 
tbe said complainant furnished the said respondent with the 
Bum of sixteen hundred and seventy-nine (1679) dollars, for 
the purpose of purchasing from Augusta Sbickram all that 
certain part of all those two certain lots of ground in the 
borough of Tamaqua, situate on the westsideof Pine Street, 
and known on the plan of Wilson and Levan'a addition to 
said borough of Tamaqua as lots numbered eighty-four (84) 
and eighty-five (6S) each fronting twenty (20) feet on said 
Pine Street and extendii^ back or west of that width one 
hundred feet (100) feet. 

Bonnded on the east by Pine Street, on the west by the 
remaining portion or part of lots eighty-four and eighty-five, 
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OD the north by lot elgbty-siz and od the Boath by lot eight- 
three, upon which lota was erected a double, two-Btory 
frame house. 

4. That it was onderstood and agreed by and between 
the said Peter Croneberger and the said William R. Conrad, 
at the time of the purchase of said property that the said 
property should be bought for the said Peter Croneberger 
and that fhe title thereto was to vest in the said Peter 
Croneberger bat the said William B. Conrad took title there- 
to in his name and bad the deed made to him as grantee 
which deed is dated January 14, 1903, and recorded in Schuyl- 
kill County, in Deed Book No. 811, page 120. 

5. That the said Peter Croneberger at the time of said 
purchase and until the 13th. day of October, 1910i was in 
the employ of the said William R. Conrad. 

6. That the said William R. Conrad has not paid any 
Interest to the said Peter Croneberger npon the said sum of 
sixteen hundred and sevecty-nine dollars since December, 
1902. 

7. That the said Peter Croneberger has occupied one 
of said dwellings since the said purchase and has not paid 
any rent therefore to the said William R. Conrad. 

e. That the said William R. Conrad has had the other 
of said dwellings rented since such purchase and has received 
rents for the same amounting to about twelve hnndred 
dollars. 

9. That the said complainant and the said respondent, 
respectively have made Improvements, additions and repairs 
to said property and paid for the same. 

10. That the said complainant since the 13th. day of Octo- 
ber, 1910, has requested the said respondent to settle the acoouDta 
between them and convey said property to the complainant bat 
the said respondent has refused to make such settlement and to 
convey said premises to the complainant. 
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Tberetoro your complainaat prays equitable relief as 
lollows: 

1. That the said William R. Conrad accotrnt to the 
complaiaaat for the rents which he has received from said 
premises. 

2. That the said William R. Conrad be ordered and 
decreed to make a good and valid legal conveyance of said 
premises to the said Peter Cronebei^er. 

3. Such further relief as may be necessary. 

4. Service of this bill. 

The answer sets forth as follows: 

1. I admit that the Qrst paragraph of the plaintiff's bill 
is true. 

2. I admit that the second paragraph of the plaintiff's 
bill is true. 

3. I deny that on or about the 13th. day of December, 
1902, the complainant furnished me with $1679.00 for the 
purpose of purchasinj; the property described in the third 
paragraph. But, for further answer to the said third para- 
graph, laverthatonoraboutthe 13th. day of December, 1902, 
I accepted from the complainant, at his request the sum of 
$1405.00 as a loan and gave to the complainant my promissory 
note for the payment of the same. At the time said note 
was given there was nothing said whatever about the par- 
chase of the property referred to, nor did I even know at 
that time that the property was for sale. 

4. I deny that it was understood and agreed by and 
between Peter Jroneberger and myself at the time of the 
purchase of the said property that the property should be 
bought for the said Peter Croneberger and that the title 
thereto was to vest in him. The facts are as follows: 

OneF. W. Maurer held a mortgage on the property refer- 
red to, given to him by Augusta Scliickram, the owner, to 
secure a loan which she had received from said F, W. Maurer, 
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aad on a certain day BnbseqneQt to the time that I received from 
the complainant the said sum of $1405.00, AaRDsta Schickram 
came to my store aod told me that M&urer wanted his money, 
and that she would like to sell the property so as to pay him 
and also to pay me a store bill of considerable amount, and 
thereupon I agreed to buy the property from her for $1500 
the understanding being that F. W. Maurer's mortgage should 
be paid off and satisfied and that I should give Augusta 
Schickram a purchase money mortgage for $1000.00 and 
the balance of purchase money should ba applied to her 
store bill. It was also agreed between said Augusta 
Schickram and myself that she would let her future store 
bills go as credits on the mortgage. In due course of time 
the mortgage was paid off, partly in that way, and partly in 
cash given by me to her at various times in small smounta, 
as she asked for it, and the mortgage was satisfied of record. 
It is true that I took title to the premises described in the 
complainant's bill of complaint in my name and had the deed 
made to me as grantee, and that the deed is dated January 
14tb., 1908, and is recorded in Schuylkill County in D«ed 
Book No. 811, page 120. 

5. The fifth paragraph of the complainant's bill is true. 

6. In answer to the sixth paragraph of the complainant's 
bill of complaint, I aver that soon after the purchase of the 
premises by me I had the tenants vacate the premises and 
began to make alterations, additions and repairs, and in that 
behalf expended a larger sum of money than the original 
purchase price of the property. 

After the improvements were completed, to wit, in the 
month of June, 1903, I allowed Peter Croneberger the com- 
plainant to occupy one of the houses and I rented the other 
bouse to one John Gallagher for $13 per month. I'conitnued 
to rent the Gallagher house for $13 per month until {except- 
ing about one month when the dwelling was vacant for un- 
dergoing repairs) about October, lfl09, when I raised the rent 
to $16 per month. Peter Croneberger was never consulted 
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about any of the improvemeDts made nor did he pay for any 
of the same. About three years ago, he asked me to par- 
tition off the porch and enclose a part thereof for a summer 
kitchen but I declined to do so. I did however furnish the 
lumber for the purpose and said Peter Croneberger did the 
work himself. I always paid all taxes, water rents, and 
premiums for fire insurance, having had the property 
insured in my own name. The improvements on tbe lota 
consist of a double house; the two parts beioff of like charac- 
ter and of equal value. On several occasions I told Peter 
Croneberger that be could have the part that he lived in if 
he would pa:v to me what it had c(}st me, he expressed bis 
willingness to accept the proposition and at one time gave 
me $50 in cash on account and subsequently thereto his 
family became quarantined on account of smallpox and I 
took his two sons into my house and boarded them two 
months and charged him iieventy-two dollars therefore, but 
when be came to pay me the $72, I decided to withdraw tbe 
aaid charge for boarding his sons dnd accordingly did with- 
draw said charge. He, however, paid me tbe $72, and I iheu 
told him I wonid give him credit for that amount on the house 
occupied by his family, and I gave him a receipt for the said 
$72. And for further answer to the said sixth paragraph* 
of the complainant's bill of complaint I admit that I did not 
pay Peter Croneberger any interest upon th^ aum of $167€, 
nor was I obliged to pay him interest on that amount, be- 
cause I had borrowed only $1405. 

7. I admit tbe seventh paragraph of the complainant's 
bill of complaint. But for further answer thereto I say thnt 
the reason why Peter Croneberger paid me no rent is that 
it was expected that he would purchase and pa^ for the 
dwelling occupied by him and it was intended to adjust said 
loan and the interest on the same, and rental values when- 
ever he would be prepared to pay me according to the verbal 
understanding between us. 

6. I admit that I have the other dwelling rented since 
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th« purchase was made by me ezoeptnng daring the months 
when the property was being improved and aboot one month 
afterwards when repairs were being made as above stated. 
I admit that the total rente received by me amounted to 
aboQt $1200. 

9. In answer to the 9th. paragraph, I deny the com- 
plainant's Bverments therein made and demand proof of the 
same. I know of no improvements toward which he had 
contribnted anything excepting the enclosure of a part of 
the porch as hereinbefore stated. 

10. In answer to the 10th. paragraph I aver that, some- 
time during the summer of 1910, I called on the complainant 
at his request and he told me that he wanted to leave Tamaqua 
and asked me about a settlement, and I told him that he 
could settle in any way that he saw fit; that be could either 
consider the rents of the dwelling occupied by him together 
with the two payments of $50 and $72 made by blm as against 
the loan of $1405 and interest and I to pay him the balance 
as ascertained in his favor; or he could pay me what the 
dwelling occupied by him cost in excess of all the money 
given by him to me and he also to pay interest on such ex- 
cess and I would thereupon give him adeedfortbatone-half 
of the property occupied by him, but Croneberger's wife, 
who was present said that they did not have any luck since 
they were in it and that they wanted to get out of the town. 
I then told him that he could see my lawyer, P. P. Krebs, 
¥jat\., and that he could make the one or the otiierof thetwo 
proposed settlements adopting the one that was the more 
satisfactory to himself. I was subsequently advised by Mr. 
Kreba that Croneberger wanted me to convey to anidOrone- 
berger all the property, which included both lots and both 
dwellings and I refused to do so. But I am still willing to 
make a settlement with the complainant on either of the 
proposed bases of settlement, if he will name his selection 
without delay and without any further (expense in this law- 
suit and will pay the costs already sustained by me, I am 
thus willing notwiihsl^anding the fact that real estate has 



Digiized by Google 



Cronebbrobb vs. Oonkad. 205 

endftQced in valae since I made the purchase of the property 
in qaeatiou in 1908. If the complainant wants the hoase he is 
living in he can have it for a cash sum to be ascertained in the 
following manner, viz., by adding the coet of the original 
purchase to the cost of Improvements and repairs and then 
subtracting $1405 from the sum so ascertained, the balance 
so ascertained shall bear interest from June 1908, and to^aid 
balance and interest shall be added all taxes, water rents 
and insurance premiums paid b; me since 1903 and from the 
sum as ascertained shall be deducted $122. To the said 
cash amount shall also be added the costs thus far m^de me 
in this litigation. ■ 

And for further answer to said bill of complaint I sa.v 
this honorable court has no jurisdiction to bear and deter- 
mine this case on its merits and to make a decree for the 
plaitiliff upon sncb merits. 

Wherefore I pray this honorable court to be hence dis- 
missed with my reasonable costs and charges in this behalf 
most wrongfully sustained. 

FACrS. 
The complainant, Croneber^er and respondent, Conrad 
are brothers-in-law. The complainant had been in the em^ 
ploy of the respondent (or ten years. Cotaiplainant sweivrs 
that he gave respondent $1403.00 to bay a property for him 
(Pg. 2) from Mn*. Augustn Schickram. "Respondent came 
and said to me, 'Now, there is no use letting your money lay 
idle, yoa better buy this property, and you can buy it cheap 
and i>ay for it. We can get it remodeled, and the other side 
will pay, tbe rent of the property, in a very short time. 
This was a double house; h«j bought it with my money, at 
least he told me so. H«> paid fifty dollivrn <i50 00) duwn 
money; I gave him the money; I have a receipt there to show 
for it in his own handwriting." (Pg. 8). Receipt as folh-ws; 
"This is to certify that I, William R. Oonrad. received 
fifty dollars (^0.00) from Peter CronetjetKei- as a loan. 
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(Signed) William R. Conrad." "Tlie flRureflon the back are 
for sevenby-fonr doliars he got off me when I was sick; I 
gave him that, and he never gave me any receipt for it, and 
I marked it in this note." 

"Q. And these little items of sevent; four and fifty and 
fifty and fifty are for other moneys that you gave him after 
tb« first fifty f 

A. Yea, air, and never got any receipt; and witen I 
asked him for a receipt, he said, '1 have a book to mark 
this in." (Pg. 4) 

Deed was then introduced between Augusta Scliickram 
and William R. Conrad for the sum of $1500.00 descriiiliiK 
the property claimed in this bill. <Pg. 5) 

"Q. State whether or not the fifty dollars is the sum 
of money which yon paid, which you claim was on a<u»tuni 
Qf the purchase of the property of which I just read the 
description. 

A, He said he bad to pay fifty dollars down; he said lie 
would pay fifty dollars down, and I gave him fifty dollars 
down to pay on the property." <Pg. 8) 

Following paper then introduced. 

"This is to certify that I, William R. Conrad, received 
from Peter Croneberger $1405. fourteea hundred and five 
dollars this day, December 18, 1902, to pay trim on demand. 
William R. Conrad. (Pg. 9) 

"Q. IMd yon ask him to take it as a loan? 

A. No, sir; he snys, 'I will take this money, because 
yon can't have it in ihe hoane,* and, he said, 'we will invest 
it in the property." (Pg. 10) 

"Q. Did he give a reason why he wanted to buy this 
Schickram property with this money? 

A. Yes, sir; he told me he had a big bill to collect off the 
old lady, and that is the way he would get his money out of it 
I mean old Mra. Schickram." (Pg. 11) "Hesaid he trould boy 
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it aud I oould have the property and pay it off aa rent, as I 
oould, and the rent from the other-side would dear the place in 
a very short time. The property cost flfteeo hundred dollars. 
Then I and be agreed to have it remodeled right avay. Could 
DOt live in it the way it was. I guess it took three or four, 
months before it was remodetftd. Nobody lived la It while it 
was being remodeled." (Pg. 12) "Then I moved inoneside 
and have lived io it continuoosly from that time to the present 
I paid no rent to William Conrad for the house I occupied. 
William B. Conrad i»id do interest on any of the money, on the, 
$1406, or on the money represented by the other note, whioh is 
{269. The improvements made were a two story kitchen put 
on, and bath-room upstaira, and a bed room, and the8tep-t were 
alt'tred, aud a new roof put on, and weatherboanled, plastered, 
and I filled up the yard, dug the water-oloset ouraelves, hnuled 
in a lot of dirt into the yard. Me and my boys did it after our 
day's work. (Pg. 13) He never gave an itemized and detailed 
statement of the expenses pertaining to the improvement and 
remodeling of the property. I have asked him for settlemeut 
quiet often. I oemented my cellar, partitioned the cellar off in 
two parte; I built an off shanty at the back of the lot, a kind of 
a shed, and I built a shanty oii the purch, an>l 1 furnished that 
all myself, lumber and all, and have receipts to show for it. 
After I quit working for Conrad last fall, sometime in Octolter, 
I wrote a letter to him requesting a Settlement of these matters. " 
(Pg, 14) "I got an answer from him." Letter shown. "That 
is the letter." (Pg. 16) 

William A. Conrad was then called, says he is a sun of 
William B. Conrad, says, "I wrote that letter myself in ri'ply 
to a letter received from complainant. Father was not hom,^, 
did not show him letter I received; I wrote the letterinahurry, 
no doubt a little hasty." (Pg. 10) I worked fur father in the 
store; attended to his business, some of it mostly; attended to 
correspondence whenever I saw fit." (Pg. 17> "Was living with 
bther at that time, and was doing his cunitipoiMlence. " The 
letter reads as follows: 
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'*Oct 29, 1910. 

Mr. Peter Croneberger, Tamaqua, Pa. Dear Sir:- Tou 
wrote me a letter about settliog. \owhowdo you want to settled 
It is np to you. The house was bought for you with the under- 
Btanding you was to pay for it as you oould. Yoa made three 
payments on it and that was the end. Now if yoa want to pay 
the differenoe all right, that is up to you. If you don't want 
to pay thfl difiiereDoe, vhy then I will sell the house and pay you 
what is coming to you. I have given it to a party to sell if you 
dont want it, but yoa will have to wait until it ia sold, as it 
was bought for you and I will not put myself nut about it on 
your account. Now the reason I would not come to your house 
is, I done this as a favor to you at that time and I am under no 
obligations to you, but you can deal in this matter with F. P. 
Krebs, my attorney. Now (no) matter how I will do to you, 
why you would say I cheated you, so it must be done by an 
attorney and the right way according to law. So you cuuuot 
go around as you have been doiug and say I did not do right 
to you. Yours, W. B. Conrad, Tamaqua, I^" (Pg. 18) 
"By the Court: 

Q. Did you sign your fiither's name to that? 

A. Yes, sir." (Pg. 19) 

"Q, Did he authorize you to do it? 

A. No, sir. 

Q. You forged it, then, did you? 

A. I wrote the letter and put his name to it 

Q. You forged his name, then, did you? Do you mean to 
confess to that, that you committed forgery there? 

A. I signed his name.to the letter. 

Q. And without bis authority; do you mean to say that? 

A. Yes, sir. 

Q. And without his knowledge? 

A. He did not know anything about it then; Ido not really 
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know when be did." (Pg. 20) 

This witness after extensive examination seemed to for- 
get all about the transaction as to what he or anybody else 
did in the matter. His answers were evasive and uasatis- 
factory. In concluding his testimouy, the Court aslied bim: 
Q. Have you got a bad memory? 

A. No, not very, that I know of. 

Q. Do not claim to have a bad memory at all. 

A. I may forget some things." (Pg. 28) 

Complainant, recalled, says there was no lease between 
him and respondent, no rent fixed, nothing ever said about 
paying rent or how much should be paid, nothing said about 
interest on the money. Respondent collected rent from the 
other part. Witness said, "I never protested about that; I 
never said anything; I was working for him at the lime, 
and I was afraid of losing my job, thatlwould have nothing; 
and I am getting on in years." (Pg. 41) 

On cross-examination, he said: 

"Q. Did not 'Captain' (meaning respondent) say to you 
that you could have the house you lived in, that you could 
taVe all these moneys that you paid, that is, take the (1405, 
and allow interest on it, and then charge you with the rent? 

A. No, sir; never said such a word to me. 

Q. And charge for all the improvements, and then you 
would make an arrangement by which you could pay him the 
difference, and he would transfer or give you the deed for 
one of those bouses? 

A. No, sir. 

Q. He made yon that offer, did he not? 

A. No, sir." (Pg. 42) 

Q. Made you no kind of an offer? 

A. No, sir, 

Q. Never? 
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A. No, sir; all tlie ofFer he made was when we first 
we first bought it; as I said, Lf I would get the rent from the 
other hoase, in a short time I would have the place paid off. 

Q. That is th« only time? 
A. Yes, sir; that is the only time aDythlng was talked about 
that. I asked him several times for a settlement, bat I never 
got it. 

Q. What did he say when you would ask him for a 
settlement? 

A. 'Oh, we will make a settlement some day.* 

Q. That is all he wonld sayf 

A. Yes, sir." {Pg. 48) 

Mrs. Kate Oroneberger, sworn, says:- She is the wife 
of Peter Cronebei^rer, complainant. "Z know that he got 
the money of ours to purchase the property; was present 
when he got the money. He did not buy it when he got the 
money." (Pg. 44) 

"Q. What did Conrad say to yon and your husband 
about buying this Scblckram property when he got the four- 
teen hundred dollars? 

A. He said we might as well take this money and invest 
it, it is no use letting it lay idle, and he says by buying a 
property, that we can boy Schickram's property and we can 
buy it cheap; and then he says with the rent from the other 
side, it won't be long uaUl it is paid oft. 

Q. State whether or not at that time you folks also 
talked about making improvements to the house? 

A, That is what be saya, that they would make im- 
provements on it, that it wonld not do to live in the house, 
the way it was wracked np. 

Q. And then with the rents from the other side these 
improvements could soon be paid off? 

A. Yes, sir." (Pg. 48) 
After repairs were completed, we moved in and have lived 
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Id it contiDnoasly ever since. My basbaod cemented the 
cellar, put a shanty on the porch, pnt down the boardwalk, 
painted the house inside and papered a room." (Pg. 4B) 

Q. Had yon any idoa how mnch it voald cost to 
improve it? 

A. No, sir, I did not. Mr. Conrad told me it would 
take abont five to seven hundred dollars to make the im- 
provements on it." 

(She here describes the improvements. Pg. 50) 

William R. Conrad, respondent, said, "That Mrs. Augusta 
Shickram owed him a store bill, and she came over about it, 
and pursuant to that he bought the property and paid ten 
dollars CO the bargain." (Pg. 56). "He paid fifteen hundred 
dollars." 

He then describes how he made the payments, deducted 
the store bill and gave a purchase money mortgage for one 
thousand dollars, (Pg. 59) 

Q. Did you at any time agree with Mr. Croneberger 
to buy this property for himf 

A. No, sir," 
He then said he made considerable improvements. (Pg. 60) 
Presents a lot of bills paid for improvements. (Pga QI& 62) 
Q. He never paid yon any reatf 

A. No, sir. 

Q. And you never paid him any interest? 

A. No, sir. 

Q. Did you ever make any offer to him about this 
matter? 

A. When the house was completed I said, 'Now, Pete, 
I got this money and if you want to buy the house, the one 
side, you can buy it and pay it off the way you see fit;' I 
make him that offer, but be never paid it and not up to this 
time." (Pg. 66) 
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Q. What was said to Pater Croneberger by your wife, 
ID yoar presence? 

A. Sbe said' 'Yon better pay this and yoa will get a 
home. ' 

Q. And what did he say? 

A. He said he wonld try to pay it, but he never paid 
any taxes or anything on it so far yet. 

Q. Are you willing to let him have this one property? 

A. I never disputed-- 1 told bim before ever he fetched 
this suit I would settle any way he wants to settle; it is not 
material to me. If be wants to pay mo tbe difference, pay 
me the difference what half the house costs, be may have it. 
That proposition was open any time. Or if be wants to buy 
tbe whole house he may have it. 

Q. The whole property? 

A. The whole property. But, in the first place, tbe 
property was not bought for him. Now he wants to come in 
here and claim that the other side belongs to him, too." 
(Pg. 67) 
By the Court: 

"Q. I understood you to say you are willing to let him 
have the whole, provided he makes yon even on the money 
basis? 

A. If be pays me for the improvements I made to the 
property and the expenses incurred by me in malting a settle- 
ment. When I made the offer to him, the same as tbe answer 
the offer was made to Mr. Ulrich- if he pays all the expenses 
and what the improvemeuts cost, he can have the whole 
house; I do not want the house." 
By Mr. Koch: 

"Q. You say you are williogto let him have this whole 
property by his paying- 

A. I say I even wonld if he' would want it, but the 
question was never that the other one was considered in any 
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shape or form. 
By the Oonrt: 

Q. That yoD are willing to do now, proTiding he paya 
the costsF 

A. Sore." <Pg. 69) 
Testimony shows as follows: 

'Mtmday, December 18, 1911, 

Meeting held pursuant to adjoamment ot April 24, 1911. 
Portions of prevfoas testimony of witness read. 
By Mr. Koch: 

Q. YoQ have heard what you s^d in answer to the 
Court's qoesUon. Are yon still willinfc todothatf " (Pg. 72) 

A. When I made that proposition before- 

Q. Are yon stJIl willing to do that? 

A. No, sir. When I made that proposition it was be- 
cause I did not want to come back to court. My time in worth 
money and I made the offer at that time." (Pg. 78) 

By all this testimony, the bill and answer, there Is one 
material fact that both parties agree upon, that Is, that 
money was placed in the hands of respondent and that some 
down money was paid for the purchase of real eatate, but 
whether that purchase was to include the whole of the real 
estate In controversy or only the half is in dispute. 

The respondent says he only agreed to let complainant 
have the half, and that he received as down money for the 
purchase of this one-half fifty dollars ($50.00) and afterwards 
seventy-two dollars ($72.00) which he acknowledged be 
credited on the payment of the purchase money for this 
half. 

Complainant, however, claims that he gave to respondent 
fourteen hundred and five dollars ($1405.00) for the purpose 
of investing in the purchase of this real entate, and afterwards 
made sundry other payments on acconnt of same. 
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The preponderance of teatimon; sustains the contention 
of complainant. He took possession of the one-half as soon 
as it was placed in tenantable condition ; has lived 
there ever since without the payment or demand for the pay- 
ment of any rent. He has received no part of the principal 
nor interest. He has made certain improvements and re- 
pairs; has made demand for settlement and conveyance of 
deed for the whole of this property, verbally and by letter, 
there has been no denial of the verbal demands, the receipt 
of the letter, nor want of knowledge of contents of the 
letter. 

In reply to this letter, the respondent acknowledges the 
material contentions on the part of complainant. It is true 
this letter was written by the son of respondent, who signed 
the father's name to the letter, who says he was his father's 
clerk, was attending to his business and correspondence; 
that his father wa& not home, but does not remember any- 
thing material concerning the matter, answered evasively 
and could recollect nothing, that was material, although be 
said hia memory was good. The respondent, himself, doea 
not deny the letters nor any of their contents, but simply 
asserts that he was only lo transfer 1o complainant one-half 
of the property; that he bad made extensive improvements, 
and was willing at all times to transfer this half to com- 
plainant, yet he never made or offered to make any settle- 
ment of the accounts running between them, and tendered 
no deed for the whole or any part of the property. During 
the trial,, respondent agreed to make a deed for the whole of 
thi» property to complainant, provided the complainant 
would pay the balance claimed to be due respondent, and 
afterwards withdraw this offer because he bad been put to 
the expense of attending court. 

The fact that it has never been stated whether there 
was a balance due complainant or respondent in case of a 
transfer of the one-half of this property, we think is an 
element to corroborate the c'6nteniion of the complainant 
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that the dispute involTod the whole of this property, and 
therefore the settlement should be made b« to the whole of 
this property. 

We therefore make the following decree: 
Now, this fifteenth day of April, A. D. Ifll2, the Court 
order, direct and decree: 

1. That the account be stated between the complainant, 
Peter Croneberger, and the respondent, William R. Conrad, 
and whatever amount ia found to be due by one to the other 
shall be paid. 

2. That the said William B. Conrad be ordered and 
and decreed to make a good and valid legal conveyance of 
the whole of the premises in dispute, to the said Peter 
Croneberfter. 

8. That the costs of this ^tuit shall be divided, and each 
party shall pay one-half. 

This order and decree to become the final order and 
decree of the Court, unless exceptions be filed thereto within 
the time prescribed by the rules of the Supreme Court. 

The Complainaat respectfully requests the Court to find 
the follbwinK facts: 

1. That the complainant and the respondent are brothers- 
in-law and reside in the tx>rough of Tamaqua. 

A. We affirm this. 

2. That the complainant, on or about the 13th. day of 
December, 1902, furnished the respondent the sum of $1405 for 
the purpose of purchasing the real estate described in the bill of 
complaint and received from the respondent evidence of the 
transaction in the form of a promissory note for said amount. 

A, We decline to affirm this as it is stated, but say that 
the preponderance of testimony sustains this contention. 

3. That the respondent purchased from Augusta Shickram 
the premises described in the bill of com plaint and took a deed 
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therefor, trota her, in his name, dated Janaary 14, 1903. 

A. We affirm this. 

4. That at and before the 14th. day of January, 1903 it 
-was understood and agreed by and between the oDmplunaDt and 
the lespond^it that the reepondent should purchase »tid real 
estate for the oomplunant. 

A. We decline to affirm this as it is stated, but say that 
the prepondeianoe of testimony sustains this oontentioD. 

6. That since the 13th. day of December, 1902, the re- 
baa not paid the complainant any interest upon the aaiA Bum of 
91405. 

A. We affirm this. 

6. That immediately after the said purchase of said real 
estate by the respondent the complainant moved into one of the 
houses purchased and has occupied the same ever since but has 
not paid any rent therefor to the respondent nor did the lesponent 
ever demand any rent for said premises. 

A. We ofBrm this. 

7. That Binoethel4th. day of January, 1903, the respondent 
made certain improvements to said premiseB so purchased and 
hss received the rents bx one of the houses so purchased. 

A. We affirm this. 

8. That since the 14th. day of January, 1903, the com- 
plainant paid the respondent the lurther sum of 9214 (m aoooaot 
of the expenditures made by the respondent for improvements of 
said premises. 

A. We decline to affirm this as stated, but say that the 
purpose of the payment of the 9214 is disputed and not clearly 
established. 

9. That since the 14th. day of January, 1903, the eom- 
plainant has not paid the respondent any interest upon the sum 
or sums expended by him for improvemeotH, taxes, &c in and 
upon said real estate. 

A. Wa affirm this. 
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10. That siDOe the 14th. day of January, 1903, the re- 
spondeDt has not pud the oomplainant any portiua of the reots 
which he reoeived for the one house or half of the real estate pur- 
chased on said date. 

A. We affirm this. 

11. That the complaiiiaDt, since the 14th. day of January, . 
1903, has made frequent requests upon the respondent to settle 
th^r mutual accounts and to have the title to 6aid real estate 
placed in the name of the complainant, but the respondent has 
not complied with such requests. 

A. We affirm this, except as to the specific request by com - 
plaiuant to have the title to said real estate placed in the name 
of the oomplaioant. 

12. That the respondent agreed, under oath, while being 
a witness in this case, that he would convey the premises de- 
scribed in the bill of complaint to the complainant upon receiving 
paymentfor all improvements, repairs, taxes and other expendi- 
tures in and about said premises. 

A. We affirm this. 
The complainant requests the court to find the following con- 
dusions of law: 

t. Ttiat at the time of the purchase of the premises de- 
scritied in the bill of complaint the equitable title thereto vented 
in the complainant and the respondent is bound to convey the 
legal title thereto to the tomplainant. 

A. We decline to affirm this as it is stated. ' 

2. That respondent, having agreed, while a witness in this 
case, to convey the premises to the complainant upon payment 
of all sums expended by him in and about said premises, is bound 
by that statement under oath and is obliged to convey said 
premises to the complainant. 

A. We decliu') to affirm this as it is stated, 

3. The oompltunant is entitled to all rents which the re- 
spondent received since January 14, 1903 and the respondent 
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is entitled to all aums which he expended for improvemeots, re- 
pairs, taxee, water nata, insuruioe and otberwise in and about 
said premiseB, since January 14, 1903. 

A. We affirm this. 

The defendant respectfully requests the Court to find the 
the following principles of law: 

1. Under all the facte in the case, the pMntiff is guilty of 
laches. 

A, We decline to affirm this, and say that the testimony 
shows that there was a mutual running account between com- 
plainant and respondent and that complainant asked at different 
timcB for settlement of the account, verbally and by letter. 

2. Upon all the matteis of fitct allied by the plaintiff in 
his bill of complaint, he is guilty of laches. 

A. We decline to affirm this, and refer to our answer to 
the above finding. 

3. Under all the evidence in the case, the plaintiff is not 
entitled to any relief In equity. 

A. We decline to affirm this. 

4. The evidence is not sufficient to establish a trust. 
A. We decline to affirm this, and say it is immateriaL 

0. Under all the evidence in the case, the evidence is not 
sufficient to eetaUish an agreement between the plaintiff and the 
defendant for the purchase by the defendant as the agent for the 
plaintiff of the property described in the bill of compl^nt 

A. We decline to affirm this. 

6. The pluntifTs bill must be dismissed. 
A. We decline to afHrm this. 

7. The plaintiff is chargeable with all the coats in the case. 
A. We decline to affirm this. 

The defendant respectfully requeste the court to find the 
following facte: 
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1. The plaintiff gave the defendant no mouej' whatever for 
the purpose of purchasiug from Augusta Shickram' the property 
described in the bill of complaint. 

A. We decline to affirm this. 

2. There is not aufflcient evidence to show that on or about 
the thirteenth day of December, 1902, the complainant furnished 
the tespondent with the sum of (1679.00 for the purpose of pur- 
chasing from Augusta Shickram the property described in the 
bill of complaint. 

A. We decline to affirm this. 

3. There Is not sufficient evidence to show that it was 
undeistood and agreed between plaintiff and defendant at the 
time of the purchase of the property that the title thereto was 
to vest in Croneberger, or that the prop^^y should be bought 
for him. 

A. We decline to affirm this. 

4. The pifuotiff has not madeany substantial improvements, 
additions or repaiis to the property and paid for the same. 

A. We decline to affirm this, 

6. William B. Conrad, the defendant, has made valuable 
and substantial improvements tosaid property, with the kuowl- 
of the plaintiff, but without consultation witii, directions from 
or contribution by the plaintiff. 

A. W^ decline to affirm this. 
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Commonwealth vs. Boeder. 

Assault and Batter;— Beckless DiiTlng, 
Drirlne a vehicle, r«cklenly, mnd wKntonljr ninning into anotber per- 
son who is upon the proper side of the road, coostitutes asaanlt and 
battery. 

Motion to quash. No. 1056, Sept. T. 1911. 
Shay, P. J. December 18, 1911. 

The motion to quash in this oase is founded upon the 
information connected with the retnrn. which sets forth, 
that Charles Boeder and Joseph Reber, on the nigbt of July 
22, 1911, in Wayne Township on the public hif^wa; and 
state road leading from Schuylkill Haven to Friedensburg, 
did wilfully and maliciouely, wantonly and furiously drive ' 
a horse hitched to a buKK-'^i racing said horse at full speed, 
driving from Priedensburg to Schuylkill Haven, while Harry 
Dietrich was driving with his daughter from Schuylkill Haven 
to Friedensbuii; on the right side of said road, close to the 
fence, while Charlea Boeder and Joseph Beber, both of whom 
were intoxicated, did wilfully, maliciously, wantonly and 
furiously drive their horse and buggy into the horse and 
buggy of Harry Dietrich, thereby breaking the buggy, the 
harness of the horse, and causing the horse to riin away, 
fall and break his leg to snch an extent that be was com- 
pelled to be killed; and thereby injurying Harry Dietrich to 
the loss of the horse, breaking of the bu^y and the harness 
through their wanton and furious driving, fast driving, 
racing and misconduct." 

The authorities on the subject of whether this consti- 
tutes an asaanlt and battery are very meager, but we have 
several casen upon the question, which bold that a party 
driving a vehicle, recklessly and wantonly running into a 
another person who is upon the proper side of the road, and 
causing personal injuries to him, constitates an assault and 
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battery. 

Id CommOD wealth va. Doolej, 19 0. C. Rep., 807, Id a 
well considered charge by McMicbael, J., he holdit that 
bicycles have the same right of way and are governed by the 
same rnles of the road aa other vehicles. A bicyclist who 
is oo the right hand side of the road is entitled to keep it as 
against a vehicle coming behind him in the same direction. 
In this case the bicycle passed the carnage to which the 
defendant was, and was riding along on the right sideofthe 
road In front of the carriage, when the driver speeded hiM 
horse and ran into the bicycle, knoclced the rider off, and 
injured him, and a conviction for assault and battery was 
sustained. 

In Commonwealth vs. Fleet, 8 Pbila., page 614, it is held, 
"It is an assanlt to throw a missile at a horse and driver ot 
a vehicle, although it only struck the horse, and the drivei 
was not injured. The court said that any violent touching 
of the person from an improper motive was an assualt and 
battery; if, as the result of this unlawful act the person of 
the driver received the slightest violence, eveo from the 
mere lurch of the wagon, it was an assault and battery, aud 
if the unlawful act of the defendant disturbed the driver in 
his seat, the offence was made out, but there must be some 
harm or violence to the driver. In an instance like the 
present case, the horse, vehicle and driver compose one 
moving body, and if the violence of the blow to the horse 
reach the driver, it is an assault and battery unon the 
driver." 

So that we are convinced that if, on the trial of the case, 
the prosecutor shows that by reason of the defendants run- 
ning into him in a reckless, wanton and malicious manner he 
was injured, we believe the case woald be made out, and a 
conviction would properly follow. 

Now, December 18, 1911, the motion toquash is overruled, 
and the cane is ordered to be proceeded with to trial. 
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Flood VB. Yeager, 
Guarantee— Verdict — New trial. 

Where the testimonj on tba subject of guarantee ia Bufflciant to nib- 
mit the case to the jury, the court will not disturb the verdict. 

Rule for new trial. No. 44, July Term, 1912. 

S. B. E>lward8, for rule. 

M. H. Moyer and M. M. Burke, Contra. 
Bechtkl, p. J. March, 18. 1912. 

This case comes before us on a motion for a new trial 
in support of which a number of reasons have been filed, 
which we do not think it necessary to consider separately. 

The plaintiff purchased from the defendaot a horse for 
the sum of two hundred dollars, which, a short time after 
the purchase, died. The veterinary aui^eon testigad that 
he died of consumption. Thereupon the plaiutifl brought 
suit, declaring upon a guarantee which he claimed the defend- 
ant made to him as to the soundness and physical condition 
of the horse, which guarantee had failed. 

The evidence on the subject of the guarantee, in our 
judgment, was very weak. We, however, submitted the 
question to the jury, explaining to them fully the law as we 
understand it applicable to cases of thi^ sort, and the neces- 
sity of their finding a separate contract of guarantee in order 
to render a verdict for the pl&intlfl. The jury refused so to 
find, and a careful examination of the charge of the court and 
the rulings made during the trial has failed to convince us 
of the commission of any error. We do not see, therefore, 
how we can in justice to the defendaac grant a new trial in 
this case. 

And now, March IB, 1912, motion tor a new trial is over- 
ruled, and judgment directed to l>e entered sur verdict. 
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Anna M. Paal's 

CfaarglDfr real estate— Act of Febrnary 24, 1884. 
In order to charge laiidB it must appear by dear dlraetioii or plain 
implieatioD that auch waa the inteatioa of the teatator. 

Petition to charge land. 

W. Ij. Kramer, for petitioner. 

E. A. Beddall, Contra. 
WiLHELM, P. J. June 17. IC12. 

This is an attempt to chari;e real estate with the pay- 
ment of the debts of the decedent. The petition was filed 
November, IS, 1911, and sets out that Anna M. Paul, the 
decedent, died on the 8tb. day of January, 1696, having made 
her last will and testament, which was duly probated. The 
will was probated on the 26bh. day of February, 1806, and 
reads as follows: 

"Firstly:- I five, devise and bequeath the property in 
the Borough of Port Ciarbon in which I now reside, at the 
comer of Jackson Street and Pine Alley, to my husband, Wm. 
Prank Paul, for ttie term of hia natural life, and at his death 
I desire my son George G. Paul to have the use, occupancy 
and enjoyment of the same for the term of his life and at his 
death to go to his heirs that to is his children. If my said son 
Geoive G. Paul should die without issue then it is my will 
and desire that he have the power to dispose of the same by 
will-but that during his life time he cannot encumber it in 
any way with liens or convey the same in fee simple. 

Secondly;- I give, devise and bequeath to my husband 
W. Frank Paul all that certain tract of land in East Nor- 
wegian Township, Schuylkill County, bounded by lands of 
John Gross, Senior, John Gross, Junior, and others; contain- 
ing five acres more or less being the property which was 
granted and conveyed to me December 26, 1883 by Mary M. 
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Flood vs. Yeager. 
Guarantee— Verdict— New trial. 

Whera the tcBtitnonjr on the enbjact of guartmtee is Buffictent to sub- 
mit the cue to the jwty. the court will not disturb the verdict. 

Rule tor new trial. No. 44. July Term, 1912. 

S. B. Edwards, tor rule. 

M. H. Moyer and M. M. Borke, Ck>ntra, 

Bechtei., p. J. March, 18, 1912. 
This case comes betore us on a motion for a, new trial 
in support of which a number of reasons have been filed, 
which we do not think it necessary to consider separately. 

The plaintiff purchased from the detondanb a, horse for 
the sum of two hundred dollars, which, a short time after 
the purchase, died. The veterinary sargeon testified that 
he died of consumption. Thereupon the plaintiff brought 
suit, declaring upon a suarantee which he claimed the defend- 
ant made to him as to the soundness and physical condition 
of the horse, which guarantee had failed. 

The evidence on the subject of the guarantee, in oar 
judgment, waa very weak. We, however, submitted the 
question to the jury, explaining to them fully the law as we 
un< 
siti 
toi 
find 
the 
of i 
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ruled 
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Charpnie real estue 
Id order to ehaiV" lan^ < 



PetitioD to charge '.uic 

W. L. Kramer, for pt*. ^iniFr 

E. A. Beddall, Cocif*. 

WiLHELM, P. J. J=v- r: . r. 

This is an attemp-. K -j-^rs- •=---, 
tnent of the debts of t:>t auaa^^z^ ~ - - 
November, 13, 1911, aait flSi* uz •._£ ^-_ 
decedent, died on the r'ji. lar c :ix:.^e- — 
^er last will and te«t«aean w~l--^ m^ : 
will was probated on tit^ii. ^. - -. -^_ 
mads as follows: 

"Firstly:- I fin. fc^jK ^ ^n^ 
the Borough of Port Iknai r ▼_- _- . 
coroer of JacksooSinM ««?'»• ^.- - ^ 
VrsDk Panl. for Ui« Urv tf t , *^._ 
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GwisDer, et al. by deed recorded in D. B. 175, page 453, the 
same to be his absolutely. 

I hereby appoint my said husband W. Frank Paul sole 
executor of this my will. 

I further direct hiu to pay out of my estate, to my sister 
Lizsie D. Gelger the sum of two hundred dollars, I now owe 
her (it not paid before my death). 

I further direct him to pay to my sister Sarah R Gwinner 
the sum of three hundred dollars anytime within one yearof 
my death. 

All the reat, residue and remainder of my estate I idve, 
devise and bequeath to my dear husband W. Frank Paul." 

This is a proceeding nader the act of 24 February, 1834, 
which provides that where a legacy is charged upon or pay- 
able out of real estate the Orphans' Court is empowered to 
make a <lecree enforcing the payment of the legacy ont of 
the real estate. 

A casual reading of the will is sufficient to determine 
that the real estate described in the first and second para- 
graph are not charged with the payment of legacies. The 
paragraph following the appointment of the executor directs 
him (the executor) to pay out of the estate the debt sought 
in this proceeding to be recovered. In order to charge lands 
devised with the payment of legacies, it must appear by clear 
direction or plain implication that such was the intention of 
the testator. Brandt's Appeal, 8 W. 198. There must be 
something on the face of the will from which an intention 
to charge land, specifically devised, with thn payment of 
debt may be inferred. Duvall's Estate, 146 Pa. 176. 

In this will there is a mere direction to pay a certain 
debt "oat of my estate." This is merely an acknowledgment 
of a debt with the direction to pay. It does not rise to the 
dignity of a devise for the payment of a debt and has no 
higher standing than the usual general direction that the 
testator's debts be paid; except perhaps, it places the debtor 
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ID the comfortable positioa of not beiag: compelled to prove 
his debt. 

It seems to be well settled that In the case of a legacy 
where there is a mere direction to a devisee to pay, it does 
not create a charge on the land devised, althongh the devisee 
may become persoaally liable by acceptance. Miltenberger 
vs. Schlegel, 7 Pa. 241. In Hamilton vs. Porter, 08 Pa. 832, 
a devise to one to take one hundred acres of land at the 
death of the testator and pay seven handrad doJlara to each 
of certain heirs was held not to be a charge on the land. 
To the same effect is Wallace's Estate, 284 Pa. 450. 

This debt not being chargeable on the land devised it was 
payable out of the personal propsrty of the decedent, in the 
first instance, or perhaps oat of the rasidaary estate, if there 
was any personal property or residuary estate; which is not 
disclosed by the proceedings or testimony. Bat with that 
we have nothing to do in this proceeding, and the role sboald 
be discharged. 

And now, June 17, lfll2, for the reasons stated, the rale 
directed to W. Frank Paal, dated November 18, 1011, is dis- 
charged at the cost of the petitioner. 
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Louis Stoffre^eii's Estate. 

TTDdub influence— Wills. 

To set aside ■ will oa the grounda of andue influence, where the tee- 
tator is in full poaseSBion of his facultieii and his teatamentar; capacity 
'ia adnritted or eatablJahed, requirea clear and strong evidence. 

Undue influence which will invalidate a will, must be auch as subju- 
gates the. mind of the testator, to the will of the person operating upon 
it and to eatabliab this, proof muat be made of some fraud practiced, 
threats or mlare presentations made, some undue flattery or aome physical 
or moral coercion employed, so aa to deatroy free agency in the testator, 
which infsrencea must be proved tohave operated as a present constraint 
at the very time of the m<^ii>E o^ the will. 

Petition for an issae. 

C. E, Bergei", for petitioners. 

J. B. Reilly and J. F. Whalen, Contra. 
"WlLHELM, P. J. July 1, 1912. 

Louis Stoflregen died on the twenty-sixth day of Decem- 
ber, 1911, at the age of eighty-two years. His wife died in 
the year, 1904. Previous to the death of his wife his family 
consisted of himself, his wife, and daughter Laura, who is 
the proponent of this will. After the death of bis wife, 
Louis Stoflregen and his daughtercontinued to live together 
down to the time of his decease. The estate of the decedent 
amounts to about sixty thousand dollars, and he devised to 
his daughter the larger portion of his estate after having 
given to bis son Louis real estate valued at about nine thous- 
and dollars and to his daughter, Mrs. Brenneman, real estate 
of about the same value. At the time of his death be was 
inrvtved by three children, his daughter Laura, the pro- 
ponent, his son Louis and Mrs. Brenneman, the conte<«tants 
of this will. It is claimed by the contestants that the uneq aal 
distribution of tbeestateof the testator was the result of the 
undue influence of the proponent. It is not now contended 
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that the testator lacked testamentary capacity, as we under-' 
stand it from the ai^ament of counsel. If the contestants 
had any idea of attacking the will on the Rround of testa- 
mentary capacity that purpose has been abandoned, and the 
mental condition of the testator need be considered only in 
support of the contention that the testator by reason of his 
age was more susceptible to the alleged exercise of undue 
influence on the part of the proponent. 

The facts relied upon to eatablitifa mental decline which 
would make him a victim of undue influence are hia age, 
loss of memory, difficulty in maiotaing connected conversa- 
tion, failure to keep minutes of the Harigari Liodge of which 
he was secretary, failure to recognize people oq the street, 
difflcalty with the church couucil, failure to lay drain-pip€s 
properly, failure to enter payments of rent in his books, 
wandering past his home one night, and his explanation that 
he was bewildered, failure at another time to turn at the 
right place when going to the meeting of the church council, 
and the opinion of several witnesses that he was notcapable 
of transacting his business. 

On the other hand there is no testimony that upon im- 
portant business matters the decedent was not careful, and 
capable. He transacted all his business of collecting rents, 
depositing money in bank, negotiating mortgages and col- 
lecting the income therefrom, writing leases in his own hand 
for his properties, selling real estate of large value, repair- 
ing houses and generally going about upon the streets attend- 
ing to his aftairs as men ordinarily do. We have the testi- 
mony of a doctor, his pastor, and intimabe associates and 
friends that they saw nothing to indicate that he was in- 
capable of transacting business or that bis mind was in such 
a Slate of d^cay that he would be unduly influenced. His 
relations with the church council wbicli have been strongly 
lelied upon by the contestants to prove mental decay, is a 
significant fact in support of the contention that the testa- 
tor was at the time of his break with the church council, 
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which was about Uie Ume he executed the last will, posltiTe 
in his convictions, and not eaiuly infloenced. He stoDtly 
maintained bis church books ware correct and there la no 
testimony to show his i-onteotion was not ritfht, bat whether 
he was right or not is not important to this case. The fact 
that he defended his account and maintained that position 
bears strongly on the qnedtion of whether or not his mind 
could be unduly influenced. 

Some of the instances noted , occurred after the ezecotion 
of the will in dispute, some of them happened before its 
ezecatioa or as early as 1£08. We now come to a consider- 
ation of the wills, 'which were three in number. The drst 
was drawn in 1907, and there is scarcely any testimony, if 
any, that reflects upon the mectal condition of the testator 
at that time. In the 1907 will there was an unequal distribu- 
tion of his property. The will was no doubt drawn for the 
purpose of atFecting an unequal distribution, because he told 
his son Louis, one of the coutestants, that was his intention. 
This unequal distribution wan maintained with some modifl> 
cations in the second and last will. The first will was drawn 
by a member of the bar; it was duly witnessed, and was exe- 
cuted by the testator. Id it he designated his children by 
their full name, clearly described his several pieces of real 
estate by street and number; he created a trust for his son 
and protected his share from his creditors, and devised the 
fee to his three grand -children indicating them by their full 
names; he released his daughter from moneys loaned to her 
husband and for advancements made her; he forgave his son 
loans and advancements made to him; in each instance he 
described the character of the building devised not only as 
to the number of stories, bat the material used in their cou- 
straction as well in one instance the depth of the lot and 
another instance the name of the party from whom it was 
purchased. All of which indicates that this will was pre- 
pared with unusual care and the testator had full and 
complete comprehension or the nature, character and ex- 
tent of his estate as well as the persons whom he made 
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his beneficiaries. 

The whole of the second will is in the testator's hand 
writing, and was signed by him. We have no evidRoce 
showing the circnmstances surrounding the drawing of this 
will. The language of it indicates that he used the first will 
as a guide to draw this will. That this will was the result 
of clear thought and intelligence, there can be no doubt. 
He cut down the bequest to his daughter, Mrs. Brenneman, 
by devising to her boases No. 107 and 109 North George 
Street, whereas in the former will he devised to her houses 
No. 107, 109 and 111 North George Street; he eliminated the 
trust created for his son and gave him a fee simple estate in 
his portion. He further increased the bequest to his son by 
providing, by interlination, for drainage from the properties . 
bequeathed to him through other property owned by the tes- 
tator, and afterwards devised to the proponent. This will 
was so skillfully drawn by the testator, when it was sub- 
mitted to Mr. Stauffer, a capable member of this bar, he fol- 
lowed the language of this second will in drafting tba third 
and last wilt, the one now in dispute, and the only material 
change incorporated by Mr. Stauffer was the devise of the 
house No. Ill North George Street to Laura, and a nligbt 
change of the language covering the d rainage before referred 
to. The circumstances surrounding the drawing of the last 
will are to the effect that Mr. Stauffer knew the decedent as 
early as thirteen years ago, and his subsequent acquaintance 
with him was limited to a business transaction regarding a 
mortgage in June, 1909, and in the matter of drawing and 
the execution of the will in dispute. Mr. Stauffer says the 
testator informed him shortly before the date of the will 
that he, the testator, wanted Mr. Stauffer to draw his will. 
Mr. Stauffer, and the testator met either at the home of the 
testator or at the office of the attorney for the purpose of 
discussing and determining the contents of the will to be pre- 
pared by the attorney. The testator had with him the will, 
dated IS February, 1909, which he gave to Mr. Stauffer and 
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orally directed the changes he desired to be made, and id 
parsuanceof this direction the attorney noted on the second 
will in pencil marks the changes directed by the testator, 
and from this iaformation drafted the will in dispute. No 
one was present with the testator, and the attorney when 
the instructions for the drawing of the will were given, and 
no person was present a day or two later when the will was 
executed except the decedent, his attorney and George 
Hinterleitner, the other subscribing witness. 

The unexplained change nf the bequest to Mr<. Brenneman 
in the second and last will and the fact that all of the Scott 
property was not devised to Louis is relied upon by the con- 
testants as evidence of undue influence exercised by the pro- 
ponent over the mind of the testator. There m no doubt the 
decedent said to his son Louis that he was building the Arch 
Street properties for him, and a careful exanioacion of the tes- 
timony of Louis convinces us that is all the testator said he would 
give to his son. The testator no doubt said he intended to give 
to Mrs. Brenneman the North Geoiige Street properties, and in 
the first will he gave all of them to her. He changed this be- 
quest in his second and in his last will, and gave no reason there- 
for, but he was uot bound to give a reason satisfiiotory toothera 
for what he has done. CaufTman vs. Long, 82 Pit. 72. It is 
the privil^e of the court, however, to find a reason, if it is 
apparent from the testimony. The value of the three properties 
bequeated in the first will to Mrs. Brenneman is about fourteen 
thousand dollais or say four thousand five huudred dollars each, 
and the value of the properties devised to Louis is about nine 
thousand dollars, and the reduction of the bequest to Mrs. 
Brenneman to the extent of the house about equalizes the bequest 
to his son and daughter, and it is probable this thought prompted 
the change in the bequest to Mib. Brenneman, because there is 
no su^estion that the testator iuteoded to make any distinction 
letween th's fon and daughter. 

In so far as we have discussed this testimony, we are forced 
to the conclusion that there was no circumstance surrounding the 
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execatioQ of any of the vills that voold indicate that the testa- 
tor's miod vaa not free and clear at any time between the makiosr 
of the fiiBt will and the execation of the last one, or that the 
testator was not of mental capacity to make a will and dispose 
of his estate. It appeals to have been understood in the family 
that the testator intended to make an unequal distribution of 
his estate, he stated this intention to his son Louis as early as 
1906; he embraced it in both of his wills made in 1907; he told 
his brother about it, and spoke about it to Mrs. Saylor soon 
after the death of his wife, which occurred in 1904. So there 
can be no doubt his decisiou to make an unequal disposition of 
of his property by giving to the prepoaent a larger share than 
he would give to bis other two children was uf long standing, 
and the conclusion of a mind uninfluenced, free and clear. This 
narrows the dispute, not to the question of the proponent's un- 
duly influencing her father to make an unequal disposition of his 
estate, but whether the inequality of the distribution was greater 
than it would have been if tbe proponent had not unduly in- 
fluenced him. To establish undue influence the contestants 
rely largely upon the opportunities the proponent had to obtain 
dominion over the mind of her father owing to the fact that she 
was his housekeeper and that the decedent and proponent were 
the only inmates of their home. Also that she manifested her 
aGfection for her father by caressing bim, attending to his wants 
generally and devoting much of her time to his care, comfort, 
and companionship. It is asserted that she spoke disparagingly 
of her brother and sister to her father on many occasions, aud 
yet we have no evidence establishing or intending to establish 
the fact that these remarks embittered her father toward her 
brother or sister, or influeaced htm against them. Ou the other 
hand we have it established that the relations of the father 
toward his sou Louis and his daughter, Mrs. Breonemau, con- 
tinued cordial and frieudly dowu to his death; and Mrs, Saylor 
says be always spoke kindly of all his children. Not one word 
of testimony coouents tbe proponent with the making of either 
of the wills. In Que the only real ground for this contest is 
suspicion that undue influence was used because there was abund- 
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ant opportunity for its exercise, uid the bequests to the ooatest- 
antB were not as large as they believee they would receive. "To 
set aside a will on this grouod, where the testator is in full 
posaeesioa of his faculties, and his testaraeutary capacity admitted 
or established, the evidence must be dear and strong. Mere 
opinions or suspicions or belief not founded on foct testified to 
will not be sufficient." Hook's Estate, 207 Pa. 203. It is said 
in Jonffl Estate. 236 Pa. 1, "The mere fact that they were 
daughters of the testatrix, attended to the business and lived in 
the house with her, raises no presumption against them." It 
vas said in Hereter ra. Herster, 122 Pa. 23fl, "Undue influence 
of that kind which will affect the provisions of a testament, 
must be such as subjugates the mind of the testator to the will 
of the person operatiug upou it, and in order to establish this, 
proof must be made of some ftaud practiced, some threats or 
misrepresentations made, some undue flattery, or rtome physical 
or moral coercion employed, so as to destroy free agency in the 
testator; and these inferenoes must be proved to have operated 
as a present constraint at the %'ery time of the making of the 
will. 

The facts recited and relied upon to establish the contention 
that the testator did not have mental cajtacity to make the will 
do not establish the allegation that the testator's mind wassub- 
servient to that of the proponent or any other person. Common 
experience establishes that loss of memory, therefore, diffi- 
culty in maintaining connected conversatioo about current 
topics, also to recognize people on the street is the usual 
accompaniment of old a^e. The same may be said of nearly 
all the other instances relied upon to establish mental inca- 
pacity. The failure to keep thp minutes of the Harigari 
Lodge is a matter of not much importance, because the wit- 
ness who testified regarding it said that it was unimportant. 
The failure to lay the drain pipes properly indicates a lack 
of knowledge of that industry rather than mental weakness. 
The failure to enter payments of rent in his books did not 
occur until some lime after the writing of the will in dispute, 
therefore, little significance can be attached to it. The in- 
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stance of the testator on one occaaion wandering past bia 
home and being io a confused condition of mind when he was 
found bj his friends raises the mostseriouscharge of mental 
decay, and if there had been recurrances of it, it probably 
would have assumed considembte weight, but there only be- 
ing a single instance of this kind shows it was a temporary 
ailment, which passed with the occurance. In saying this 
condition was confined to a single instance, we do not lose 
sight of the fact that on another occasion when on his way 
to a meeting of the church council that he passed the corner 
at which be should have made the turn to go there, because 
it is common knowledge that people young and old frequently 
have this experience. 

On the other hand there is strong evidence of his per- 
fect nnderstanding of what he was doing when bis wills were 
made. Five years before he made his last will he declared 
he would make an unequal distribution and three years be- 
fore he said he wonld sell his Centre Street properly. He 
held to both parpowta, aod did just what he said he wonld do. 
No witness testified to a single circumstance which could be 
made the basis of even a conjecture that his power of self- 
asuertion had waned in any degree. Not a single act of 
yielding to persaaaion or of subordinating his views to opin- 
ions of other persons, but considering the testimony as a 
whole we find that this testator was a man of fixed purpose, 
who was prudent, careful and capable in the management of 
his estate until he suffered from a stroke of paralysis, which 
occured more than a year after the making of the last will, 
and about a year before his death. We do not have a single 
word of testimony showing the proponent by importunity or 
entreaty influenced the testator to make the will or that she 
assisted in the procuring the making of it. The circumstance 
that the second will was found In the desk of the proponent 
does not eatablish the fact th^t the proponent directed or 
had a hand in the making of it or either of the other two 
wills. It appears there were two desks in this room, one of 
which was known as the father's desk, and the other known 
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as the desk of Laar&. It does not appear that these desks 
were used exclusively by the respective parlies; that either 
of them had access to Ltiura's desk is established b; the 
fact that at the time the Hecond will was found the testator 
was found sittiog at this desk and had scattered papers on 
the floor and Mrs. Brenneman la the act of gathering up the 
papers and putting them away found the second will in one 
of the drawers which she pulled out from this desk. The 
proponent denies, and no one contradicts her, that she ever 
saw the second will, and, if her testimony is to be believed 
she did not place the will in the desk known as her desk. 
What significance, iherefore, can be attached to this in- 
cidentt 

That she was affectionate toward her father cannot be 
denied, neither can it be donbted that the father derived 
ftreat comfort and satisfaction from her care and attention. 
This was the natural result of their relalionsliip and a»:socia- 
uion. That she mothered him under the circumstances was 
the natural prompting of the instinct that nnture has laid 
in the breast of every woman and the unfounded suspicion 
and innaendoof the contestants are dismissed without more 
notice being aoworthy even of casual discussion. 

This case is readily distinguishable from Miller's Appeal, 
179 Pa. 645, largely relied upon by the contestants. In that 
cose the testator was a man of grossly intemperate habits 
with a brain saturated with whiskey for ten years before 
his death and afflicted with locomotorabaxia. The chief bene- 
ficiary lived in the bouse with hia father, was his confident 
and ad viser in bis business affairs for years, and who boasted 
about hia purpose to profit through this relation, who fur- 
ther evidenced his design to gain undue advantage by en- 
deavoring to induce another seven years before the death 
of the testator to join him in a conspiracy to have others 
disinherited. In the case at bar the proponent was not the 
business adviser or confident of her father at or before the 
making of the will. It is said that she exclaimed at the time 
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of the readiug of the will, "I could have had it all." She 
denies this. Butif she did make use of the exiressloiis tes- 
tified to, it must be remembered that it was said at a time 
when she was in great distress, and in a highly nervous con- 
dition. At best it was. the expression of an opinion which 
the facts do not warrant, because there is no testimony in 
the case that indicates she could have disuaded her father 
from bis long standing and oft expressed purpose to leave 
certain properties to bis son Louis and his daughter Mrs. 
Brenneman. 

This case is ruled by the recent decision written by Mr. 
Justice Stewart in Canfield vs. Barnes, 234 Pa. 528. It is 
clear there is insutBcient evidence to sustain a verdict 
against the will, and the appeal should be dismissed. 

And BOW, July 1, 1912, let a decree be prepared in accord- 
ance' with this opinion. 

And now, July 1, 1912, the prayer of the petitioners to 
award an issue to the court of Common Pleas of Bchuylkill 
County, for reasons stated in opinion filed this day, is refuged. 
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Girard Trust Co. vs. Transit Co. 

Demarrer — Want of Parties — Amendment — Rishb of 
stockholder. 

All portfeaiD Intereat most be made parties to the proceedingin which 
their intereatB majr be affected. 

A atOckhoMer may act for the corporation when the corporation is 
unwilling or unable to act and the officers refuse to act after demand upon 
them. 

When the interest of the parties requires smendment it will be 
allowed. 

Bill in equity. No. 4. Ma; Term, 1912. 

B. W. Cumming, for plaintiff. 

C. E. Berger, Contra. 
Koch, J. June 26, 1912. 

There are three canaes of demurrer assigaed, to wit: 

1. The allegations in the hill of complaint disclose that 
the rights of the Mount Carmel and Locust Gap Transit 
Company are involved and that it has not been made a party 
to this hill. 

2. The allegations in the bill ot complaint disclose that 
the rights of EdmnndW. Samuel, William Kiefer, Jr., Joseph 
D. McConnell and Robert D. Beaton, as individuals, are in- 
volved and that they have not been made parties to this 
bill. 

8. That it does not appear from said bill that the plain- 
tiffs have ever communicated any tact to the Directors at 
any of their meetings, or to the shareholders at any of their 
meetings, whereby it appeared that the contract between 
the Sbamokin Company and the Gap Company is or was in- 
equitable, or that the said Edmand W. Samuel, William 
Kiefer, Jr., Joseph D. McConnell and Robert D. Beaton, as 
Directors of both of said companies, were acting in disregard 
of their duty as snch Directors. 



Digiized by Google 



GiRARD Trost Co. vs. Transit Co. 237 

That this bill is bad tor want of parties is very clear. 
The so-called Gap Company is vitally interested in the oat- 
come of this snit, so are Edmuod W. Samael, William Kiefer, 
Jr., Joseph D. McConnell and Robert D. Heaton, an individ- 
uals. And were the sixth prayer for equitable relief granted, 
the Ashland National Bank, or its assigns of the 2200 shai-es 
of the capital stock of the so-called Shamokin Company, 
which were sold to said bank, would surely be interested. 

In Miller's Estate, Miller's Appeal, 159 Pa. paRe 578 it 
is said that 

"The rule in equity requires all parties in interest to 
be made parties to the proceeding in which their interests 
may be affected, and if not brought in, a chancellor should 
dismiss the bill for want of proper parties: Glontnger vs. 
Hazard, 42 Pa. 889, The Coal Company's Appeal, 88 Pa. 499; 
Lance's Appeal, 112 Pa. 456; Phila. vs. River Front Railroad 
Co., 133 Pa. 184; Natural Gas Co. vs. Douglass, 180 Pa. 283." 

The first two causes of demurrer are, therefore, sustain- ' 
ed, but the plaintiffs are permitted to amend their bill by 
adding all parties whose interests may be affected. 

The third cause of demurrer is taken literally, as far as 
it applies, from language employed in Wolf vs. The Penn- 
sylvania Railroad Company, et al., 195 Pa. 95, in which case 
the demurrer was sustained by the Supreme Court; and that 
case is relied upon by the defendants here to sustaia their 
demurrer. 

The bill sets forth that Edmund W. Samael, William 
Eiefer, Jr., Joseph D. McConnell and Rolwrt D. Heaton are 
four of the six directors of the said Shamokin Company 
and that they own or control a majonty of its common and 
preferred stock, and also that these foor men are four of the 
five directors of the Gap Company, and own or control all of 
the capital stock of said Gap Company. Theplaintifla claim 
that the eotering into the agreement dated January 3, 1912. 
was and is a fraud npon the stockholders of said Shamokin 
Company. 
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From all the facts set forth Id the bill, it is apparent 
that the said four directors absolutely can, and no doubt do, 
control and manage both companies, and that the agree- 
ment complained of was made for their personal advantage 
and to the prejudice of the Shamokin Company. The notice 
which was sent by the plaintiffs to the president and direct- 
ors of the Shamokin & Mount Carmel Transit Company on 
the 9th. of December, 1911, "not to make any contract or 
agreement 'with the Mount Carmel &, Locust Gap Transit 
Company for the operation of said road, wicbout submitting 
said contract or agreement to the stockholders of the Shamo- 
kin & Mount Carmel Transit Company for their approval at 
the next annual meeting of the stockholders," and which was 
also submitted at the maeting of the directors of said com- 
pany, held on the 18th. day of December, 1911, seems to have 
been disregarded by them, tor they made the agreement on 
the 6th. of January, following, whereas the meeting of the 
stockholders was held two days afterwards, to wit, on the 
8th. of January, 1912. Nor was the agreement even present 
ed to the stockholders attheirmeetingof tbeBth. of January. 
The owners of 4742 shares out of a total of 16,200 shares, 
were entitled to have a higher regard paid to their notice. 
In good conscieooe the four directors named could nob act 
on both sides of the agreement with perfect fairness to both 
sides. Thu President who signed the said agreement for 
the Shamokin Company was the said Ejdmund W. Samuels, 
and the Vice-'President and Secretary who signed, sealed 
and attested the agreement for the Gap Company, were the 
said Joseph D. McConnell and Robert D. Heaton. The 
resolution and action of the directors respectlsg the sale of 
2200 shares of the company's capital stock for five dollars 
per share, as compared with its par value of fifty dollars per 
share, and without affording stockholders an opportunity to 
subscribe and pay for said number of shares in proportion 
to their respective holdings, were not warranted in law and 
were highly prejudicial to all owners of the company's stock 
at that time. The bonding of a railroad at $100,000 when 
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its actual cost is oaly $40,000 and a division of the bonds 
amoDK those whose control made such a thing possible, may 
well aaggest the question, would there be any use in com- 
muDicatiag to the directors the Tact whereby it appears 
that the contract dated January 6, 1912, is or was inequitable, 
or that the said Eidmund W. Samuels, William Kiefer, Jr., 
Joseph D. McGoDuell and Bobert D. Heatou were acting Id dis- 
regard of their dntiea aa such directors? 

The plaintiff's averments show the defendants had all means 
of knowinff from past experience, the results of operating the 
Gap road, and if it be true that the gross receipts are about 
(21,000, of which but $10,000 reasonably represents the traffic 
originating on or appartuning to the line of the G xp C Jmpiny, 
and (11,000 the traffic originating on or appertaining to the line 
of the Shamokin Company, it is manifestly unfair that the Gap 
Company should receive $14,000 and the Shamokin Company but 
$7,000; and the inference is irresistible that the action of the 
directors in making apparently such an inequitable agreement 
did not make it through any error of judgmeut. 

In Wolf vs. Penna. B. B. Co. etal., 195 Pa., Mr. Justice 
Mitchell, speaking for the court, on page 91, says: 

"The right of an individual stockholder to act for the cor- 
poration is exceptional and only arises on a clear showing of 
special circumstances, among which inability or unwillingness 
of the corporation itself, demand upon the regular corporate 
management, and refusal to act are imperative requisites. And 
the refusal by the corporate management must appear affirma- 
tively to be a disregard of duty and not au error of judgment, a 
non performance of s manifest official obligation, amounting to 
a breach of trust: Beach on Private Corporations, sec 878. There 
must be averred and proved an actual application to the direct- 
ors, and a refusal by them to bring suit or to allow plaintiff to 
do so in the corporate name, and where misconduct of the direct- 
ors themselves is alleged, the bill must show an effi>rt to secure 
plaintiff's rights through meetings of the corporation: Beach 
seoa. 8S2, 886. 'The shareholder should set forth in his bill the 



Digilzed by Google 



240 GiRABD Trdst Co. vs. Tbansit Co. 

efforts that he has made to ioduoe the corporation to act in the 
matter, should all^e its refoaal or Mlure to sue, ' aodfactsshow- 
ing that he has left undODe nothing which io reason he might 
have done to prevail on the corporate managemeot to briog the 
the action;' Taylor on Corporations, secB. 138, 140. Seealso Mor- 
awetz on Corporations, aecB. 241, 244." 
He farther says: 

"The authorities are agreed that if it sufficiently appeais 
that a demand would be uBeleea, it need not be made: Beach 
sec. 886. There is, however, no presumption that officers will 
commit a breach of trust; the charge sliould reit on some act, 
affirmative or permissive, manifestly in violation of duty, and 
manifestly the result of fraud and notof erroneous judgment." 

In Shaw vs. Penna. Canal Co., 17 Fhila. 107, the West 
Branch Boom Company had given the defendant the minority 
of its capital stock, upon the agreement that it would develop 
and improve the property of the Boom Company. The Canal 
Company did not develop and improve the Boom Company, and 
stockholders then filed a bill praying for a decree commatadiog a 
re-delivery of the stock. The demurrer to the bill was overruled, 
because it would have been an idle form for the stockholders to 
demand of the company that it institute suit. 

Tn Langolf vs. Seiberlicht, 2 Parsons 64, Judge King quotes 
with approval Chanoeltor Walworth, in Bobinson vs. Smith, 3 
Paige, 233. 

"Where there has been a waste or misapplication of corpor- 
ate funds by the officen and agents of the company, a Hoit to 
compel it to account for such waste or misapplication should be 
in the name of the corporation. But as this court never permits 
a wrong to go unredressed merely for the sake of form, if it 
appeared that the directors of the corporation refused to prose- 
cute by collusion with those who had made themselves amenable 
by their negligence or fraud, or if the oorporatiou was still under 
the control of those who must be made the defendants in the 
suit, the stockholders who are the real parties in interest would 
be permitted to file a bill in their own name, making the oorpor- 
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atiOQ a party defendaDt." 

lo the preseot case, it may, after full hearing, appear tbat 
the appointmeDt of a receiver ie neceesary and that he may be 
required to bring tiuit against acme ofthe managers of the Shamo- 
kio Company to recover amounta that they may have ill^ally 
received by reason of the agreement dated January 6, 1912. If 
such should happen to be the case, it would be useleaa now to 
try to get the consent of the Shamokin Company to bring suit, 
whilst it is under the control and management of the present 
board of directors: Treat vs. Insurance Co., 203 Pa. 21. 

And now, Jone 27, 1912, thefirst and second causes assigned 
for demurrer are sustained; but the plfuotiflb are permitted to 
file an amended bill naming all parties in interest and have ser- 
vice thereof made according to law; and the third cause assigned 
for demurrer is overruled. 



ByoQ vs. Swartz. 



AfKdavit of defence — Lease. 

A tenant for years cannot readnd a leaae by vacating the premiaea 
and rettiming the key to the landlord who may hoM the tenant for rent 
until the premiBea are rented to another. 

Bulefor Judgment for want of asuEFicient affidavit of defence. 

Ifo. 221, March Term, 1912. 
Geo. W. ByOD, for rule. 
8. B. Edwards, Contra. 

Beohtex, p. J., March 18, 1912. 
This is a rule for Judgment for want of a sufKcient affidavit 
<tf defence. The plaintiffs declaration discloses the fact that the 
.defendant leased from the plaintiff a certain dwelling house in 
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the Borough of Pottsville, od the firat day of April, 1905, for the 
term of oue year. The lease contained a clause th:it "If the 
defendant should coiitinue ou the above dc»eribed premises after 
the tertuination of the within coutract, then this contract is to 
Rontioue in full force for another year, and so on from year to 
year until l^;al notice is given for removal." 

The defendant continued on the premises, paying the rent 
therefor, until the first day of October, 1811, no notice having 
been given to vacate the same, by either party. In July or 
August, 1911, the defendant requested plaintiff to release hira 
from his term in said premises, his reason being that he had a 
chance to purchase a house and desired to remove to the same. 
Plaintiff thereupon notified the defendant both verbally and in 
writing that he would not release him for the balance of the term 
until April Ist. 1912, unless he would get a tenant to whom he 
might sublet the premises. The defendant removed from said 
premises on the firat of October, 1911, and sent the key through 
the mail to the plaintitf, together with a check for the rent for 
September, 1911. 

The affidavit of defence admits the execution of the lease, 
but claims that at the time of the execution the defeudant told 
the plaintiff that he would continue U> occupy the premises until 
he bought a home of his own. It is not alleged that this was an 
inducing cause for the execution of the lease, and an examination 
of the lease shows no clause to that effect contained therein. The 
affidavit does not deny the notilication in writing, as alleged in 
the plaintiff^s declaration, to the effect that the plaintiff would 
hold the defendant for the rent for the balance of the said term. 
It alleges the return of the key of the house, but does not deny 
the statement of the plaintiff that it was returned to him through 
the mail. It all^^ that the plaintiff brought parties to the 
demised premises for the purpose of renting it to them, which 
parties were told by plaintifTs wife that the rent was thirty 
dollais per month, whereas defendant was paying but twenty- 
six dollars per month for the same, which prevented deponent 
from renting the same if he desired so to do for any less sum. 
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It is also averred that the house is in an untenantable condition. 

In Auer vs. Penn, 99 Pa. 370, it is said: "Nothiug is better 
settled in Pennsjlvania than that a tenant for years cannot re- 
lieve himself from his liability under his covenant to pay rent by 
vacating the demised premises during the term, and sending the 
key to his landlord. The reason for it is that in the absence of 
fraud, one party to a contract cannot rescind it at pleasure. And 
the landlord may accept the keys, take possession, put a bill on 
the house for rent and at the same time apprise his tenant that 
he still holds him liable for the rent." 

Td Milling vs. Becker, 96 Pa. 182, it was held that "The 
declaration of a landlord that his tenant had given up his lease, 
accompauied by an unsuccessful attempt to lease to another, is 
not conclusive evidence that the relation has ceased. There must 
be an agreement to rescind or the lease continues in force. Taking 
care of the key and cleaning the windows of a house after the 
tenant had left, are not conclusive evidence of the landlord's 
acceptance of a surrender," 

In Beeves vs. McComesky, 168 Pa, 671, it is said: "No 
implied covenant that the landlord warrants the leased premises 
to be tenantable, or that he undertakes to keep them so, arises 
out of the relation of landlord and tenant, and in the absence of 
a provision in the lease that the lessor shall repair, it is no defence 
to an action for the rent that the demised premises are not in a 
teoantable condition. " 

We are of the opinion, uuder this line of decisions, which 
has been the settled law in Pennsylvania for many years, that 
even though the defendant proved every averment in his affidavit 
of defence, it would not be sufficient to prevent judgment in this 



And now, March 18, 1912, the rule for judgment for want 
of a sufficient affidavit of defence is herewith made absolute. 
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Parkin vs. Safe Depcsit Baak. 

Rights of an executor of aa admiaistrator and of an 
administrator d. b. n. of the intestate. 

Upon the death of an admlniatrator before settlement of his accoant 
hia executor is entitled to the bank balance due such administrator, as 
against the administrator d. b. n. of the decedent 

Rule for judgment non obstante veredicto. 

No. 257, November Term, 1911. 
8. H. Kaercher, for rule. 
C. E. Berger, Contra. 

Bkumm, J. July 27, 1912. 

After a verdict la the above case, on the 22ad. day of 
January, 1012, the defendant above named, by lis counsel, 
moved the Court for judgment for the defendant non obstante 
ve;*edicto upon the whole record, and assigned the following 
reasons: 

1. "That onder the pleadhigs and all bhe evidence in 
the case no right has been shown in Elizabeth R. Parkin, 
Administtatrix, d. b. n, of the estate of George W. Johns, 
deceased, to maintain this action against the defendant. 

2. That Charles W. Parkin, Administrator of the estate 
of Geoi^e W. Johns, deceased, having died on 17 January, 
1910, before settlement of an account as such administrator, 
leaving a balance standing to hia credit as such administra- 
tor, and which deposit account the said Oharlea W. Parkin 
had opened with the defendant in his representative capacity, 
the sole right to receive the said deposit and all interest 
thereon vested in Elizabeth R, Paririn, administratrix c. t. a. 
of Charles W. Parkin, deceased, and no right thereto passed 
to the said Elizabeth R. Parkin, administratrix d. b. n. of the 
estate of George W. Johns, deceased. 
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8. That the accouDt of Charles W. Parkin, administra- 
tor of the estate of GeorKe W. Johns, deceased, wilb the 
defendant was settled and the account closed and the bank 
book and cancelled checks returned to the said Etizibeth R. 
Parkin, administratrix c. t. a. of Charles W. Parkin, de- 
ceased who was the administrator of the estate of Gieorge 
W. Johns, deceased and who received the same without 
objection and assented to the said settlement. 

From the record we find the following uncontroverted 
factH, which we have set forth in chronological order for 
convenient reference. 

"22 December, 1908. Ceorge W. Johns died. 
29 December, 190S. Letters of administration were 
granted to Charles W. Parkin on the estate of George W. 
Johns, deceased. 

17 January, 1010. Charles W. Parkin died before filing 
an account in the John Estate, leaving an open account with 
the defendant, in his name as administrator of the Johns 
Estate. 

18 February, 1910. Elizabeth B. Parkin, administra- 
ttiz. c. t. a. of Charles W. Parkin, filed the first and final 
account in the estate of George W. Johns, deceased. 

IS May, 1910. Account confirmed absolutely. 

6 June, 1910. Account presented to Auditing Judg« 
for audit and distribution. 

6 June, 1910. Charles E. Breckons, counsel for estate 
called at Bank, received statement of interest (|815,00) ap- 
peared Id Court and asked the Court to surcharge the account- 
ant with the amount of interest since filing her account, to 
wit, $81E».00, wuich sum was paid by the defendant and 
and aaiepted by the accountant confirmed by the Court and 
ratified by the heirs of George W. Johns, deceased. 

Account with hank closed and cancelled checks and bal- 
anced bank book delivered to and accepted by accountant's 
counsel. 
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39 September, 1911. Letters of administration A. b. n' 
on tbe estate of Greorge W. Johns, granted to Ellzibelb R. 
Parkin. 

14 Ootober, 1911. Sait brought to No. 257, Novmeber 
Term, 1911. 

22 January, 1912. Verdict for plaintiff tor interest on 
$168,000. from February 4, 1910, to March 1, 1910. and interest 
on $280 from July 1, 1910 to January 20, 1912, at 6 per cent. 

In Slay maker, executor of the estate of James L. Reynolds 
deceased, vn. Farmers National Bank of Ijancaster, 103 Pa. 
6)6 this precipe question was raised. The facts as shown 
by plaintiff's evidence were as follows: 

Lietters of administration on the estate of William 
Matthiot, deceased, were granted to James L. Reynolds, who 
a few days later opened a deposit account in bis name as 
"Administrator of William Matthiot, deceased" in tbe bank 
defendant. Namerons deposits and checks were made and 
drawn and balances struck. The final balance in favor of 
the depositor was $770.76. 

James L. Reynolds, administrator of Matthiot, died and 
tetters testamentary on his (Reynolds) estate were granted 
to Amos Slaymaker. 

Shortly thereafter letters of administration d. b. n. on 
the estate of Matthiot were granted to Catharine H. 
Matthiot, who presented to the bank a check, drawn by her 
as administratrix d. b. d. of Matthiot tor $770.73 the balance 
standing to the credit of James Reynolds, administrator of 
the estate of William Matthiot, deceased," which check the 
bank paid, and the aoconnt was closed. 

No noUce was given by Slaymaker to tbe bank not to 
pay out the said balance to Mrs. Matthiot. 

Slaymaker, as executor of James L. Reynolds, deceased, 
who was the administrator of the estate of William Matthiot, 
deceased, subsequently demanded payment from the bank 



Digiized by Google 



Parkin vs. Safe Dbposit Bank. 247 

defendant of the said sum of $770.76, which demand was re- 
fused whereupon suit was brousht. 

The Supreme Court in reversing the lower Court, held: 

"1. That upon the death of an administrator before the 
settlement of his account, his executor is entitled to recover 
from a bank the balance staading to the credit of a deposit 
account, which said administrator had opened in said bank 
In bis administrative capacity. 

2. That in such case the bank is aot justified in paying 
said balance to an administratrix d. b. n. of the intestate, 
and sach payment therefore is no defence to an action aub- 
seqnently brought therefor by the executor of the deceased 
administrator." 

In Gibbs vs. Phila. Saving Fund, 158 Pa. 345 (pap e 848) 
Slaymaker vs. Bank, 103 Pa. 616, was followed and approved, 
and the Court held that an administrator d, b. n. is not en- 
titled to recover from a bank the amount of a deposit which 
originally stood in the name of an intestate, but which the 
deceased administrauor had reduced to his possession by 
transfer to his own credit as administrator. 

If therefore the verdict should be allowed to stand, under 
the cases just cited, Elisabeth R. Parkin, as the administra- 
trix c. t. a. of her deceased husband's eatate will not be 
deprived of a right of action against the defendant, and the 
defendant may be put in a position where it might have to 
pay twice. We therefore think that under the pleadings no 
right of action exists in Elisabeth R. Parkin, administratrix 
d. b. n. of the estate of George W. Johns, deceased, against 
the Sate Deposit Bank of Pottaville, and the defendant's 
third point should have been affirmed, and judgment should 
now be entered for the defendant oon obstante veredicto. 

Now, July 29, A. D. 1912, the Court orders and directs 
that judgment must be entered in the above case in favor of 
defeadant non obstante veredicto. 



Digilzed by Google 



Thomas ts. Hbbrino. 



Thomas vs. Herring. 

Fraud— Deed— Cancellation. 
Where a person is wet^ in mind and body at the time he or she is 
persuaded or induced in any manner to sign a deed, without consideration, 
such will be declared null and void. 

Bill in equity. No. 1, May Term, 1911. 

M. M. and P. H. Burke, for plaintiff. 

J. J. Bell and W. P. Lyons, (or defendant. 
Brdmm, J. July 27, 1912. 

This bill was broat{ht for the purpose of having the 
Court set aside as null and void a certain deed, dated July 2, 
1910 and recorded Ib Schuylkill County on July 7, 1910, in 
Deed Book No. 868, page 545, and contains sundry complaints 
in nine paragraphs. 

It is conceded by defendant that the material points at 
issue are contained in paragraphs six and seven of plaintiff's 
bill. In this we concur, but say that the allegations in the 
other paragraphs of the bill have a material bearing on tb^ 
facts stated in paragraphs six and seven. 

The sixth and seventh patagraphs read as follows:- 

"Sixth. Your orator avers and says her signature to 
said deed was obtained by said defendant by deception and 
fraud practiced by defendant upon your orator, in this:- 
That defendant never explained or represented to your ora- 
tor that she was to sign or was signing a deed to defendant 
that took from her said real estate; that your orator did not 
intend to sign and did not understand she was signing such 
a deed. That when your orator learned and was advised 
she had signed a deed she made demand upon defendant for 
the surrender and cancellation of said deed. 

"Seventh. Your orator further avers aud says that no 
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coQsideratioQ passed from defendant to your orator for said 
properly and the recital in ahid deed of such consideration is 
not true." 

The evidence, we think, clear); suatains the allegations 
in these paragraphs. 

The testimony of plaintiff, Mai^aret A. Thomas is very 
positive, direct and explicit as to the deception and frand 
practiced upon her. While she ackaowledges that she took 
her deeds to ber lawyer for the purpose of having him write 
a certain paper to protect ber property against loss by 
reason of threats of one of her tenants, Mrs. Joe Houser, 
yet she did that upon advice of ber lawyer and suggestion ' 
of her daughter, Mrs. Herring, the defendant. 

She further testified that she did not Intend to convey 
the property to defendant, and did not know that the paper 
which she signed by her mark was a deed of conveyance of 
her property to her daughter; that-sbe can neither road or 
write; that the contents of tbe deed were never read to her, 
and its purport and effect never explained. 

As to tbe latter part, she is corroborated by defendant's 
witness, D. J. Ferguson, Esq., tbe Notary, who said on cross- 
esamination as followa:- 
"By Mr. Burke: 

Q. The paper was not read while you was there 7 

A. I think not. 

Q. What you asked the parties was what ia formal, and 
usually asked, to wit, "Is this your act and deed?" and they 
said "Yes" ? 

A. That is right. 

Q. Then you attached your Notarial seal and left ? 

A. Yes, air. 

Q. When you got there tbe paper had already been 
drawn ? 
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A. I believe it was. 

Q. And all that was done in your presence was that the 
parties signed, you witnessed, I notice, some of the Rigna- 
tures at least, if not all, and then took this formal acknowl- 
edgement ? 

A. Yes, sir. 

Q. That was all ? 

A. That is riRht. 
By the Court: 

Q. Did any of them in your prenence explain to the old 
lady what that paper was ? 

A. That I cannot recall. I was not there very long. 
I was in a hurry. 

Q. You cannot recall then that anyone explained to her 
what the paper was or what its contents were ? 

A. Not in my presence. 
By Mr. Lyons:- 

Q. There is one question by Mr. Buike as you being a 
witness. Yon were s witness to all the signatures, were 
you not ? 

A. Oh, yes." 

Plaintiff further testified that there was no consideration 
passed from defendant, and that the covenants of the deed 
were not carried out and were utterly ignored by defendant. 
That since the date of the deed she had collected all the rents 
as usual and did not know that she bad signed a deed of her 
property to her daughter until her daughter collected one 
month's rent and refused to turn it over to her mother, when 
■be first learned that her daughter claimed title to the 
property. 

That she had received two paralytic strokes; that her 
mind was thereby weakened, and at times she did not know 
what she was doing; that her memory was Impaired and her 
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mental coDdition effected. 

Every materia) point of her testimony stands uncontra- 
dicted, and it is in many points strongly corroborated. Her 
personal appearance, extreme nervousness and physical ina- 
bility sustains her allegations as Cohercondiiion. Tbiisfactis 
further corroborated by the testimony of her physician, Dr. 
Harry Wasley, Mrs. GMward Reese and a number of her 
neighbors. 

Moreover, there are other facts developed in this case 
which tend to show a deliberate and premeditated fraud and 
smacks of collusion between the defendant and certain 
attorneys who have been employed on both sides in this case. 

One noticeable fact is the failure of the defendant to payor 
offer to pay the consideration, the joining ot defendant's hus- 
band in the covenant of the deed and the failure to perform or 
attempt to perform any of the covenants agreed to by defend- 
ant, as well as the mortgaging of the premises shortly after the 
conveyance, altbongh defendant owned other property at the 
time which hasaince been sold, thus jeopardizing their ability 
to carry out the covenant which was a part of the consider- 
ation, and prevent its enforcement. 

The only relevant testimony offered by the defendant 
was the declaration of plaintiff to different persona as to her 
sale of the property. This was not only contradictory, but 
if true rather tended to sustain the contention that the plain- 
tiff was of a weak, it not unbalanced and irresponsible mind. 

After carefully reading the lestimouy and the law govern- 
ing the case and the argument of counsel on both sides, we 
find that the plaintiff was not of sound and disposing mind; 
that the signature to the deed was obtained by fraud; that 
the plaintiff did not intend to sign and did not know she 
was signing a deed and that no consideration passed for the 
transfer of the said property. We therefore make the fol- 
lowing order. 

Now, July 29, A. D. 1912,' the Court order and direct 
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thai the deed of Margaret A. Thomas to Sarah Add Herring, 
dated July 2, 1910 and recorded in the Recorder's Office in 
Schuylkill County, Pennsylvania, on July 7, 1910, in Deed 
Book Ko. 366, page 545, be set aside as null and void and 
that the costs of these proceedings be paid by Sarah Ann 
Herring, the defendant. This order and decree to become 
the final order and decree of the Court, unless exceptions 
be filed thereto within the time prescribed by the rules of 
the Supreme Court. 

Plaintiff requests the Court to find the following facts: 

1. That no monetary consideration (or the property 
passed from defendant to plaintiff. 

We decline to affirm this as stated, as the deed shows 
the nominal consideration of one dollar ($1.00). This, How- 
ever, under the testimony in this case is practically no con- 
sideration. 

2. That there was no understanding or agreement be- 
tween plaintiff and defendant that, as a further considera- 
tion for the property, defendant should maintain plaintiff, 
and that there was no authority or direction given to insert 
a covenant for such support in the deed. 

We affirm this. 

8. That the defendant knew at the time of the execu- 
tion of the deed, and had known for some time prior thereto, 
that the plaintiff (her mother) was physically and mentally 
weak. 

We affirm this. 

i. That plaintiff was not, at the time of executing the 
deed, and bad not been for some time prior thereto, of sound 
and disposing mind and that she did not know when signing 
the deed and did not understand and appreciate thatshe was 
transferring her property and all her property. 

We affirm this. 

5. That the deed was obtained by fraud and undue in- 
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flaeoce exerted by defendant upon plaintiff. 

We affirm this. 

Plaiotifl requests the Court to find the (ollowins concla- 
aioDS of law: 

1. That without the monetary consideration and the 
covenant for support the deed in question amounts to but a 
gift. 

We affirm this. 

3. That plaintiff's general condition at the time of siga- 
lag the deed was anch as to preclude her from iuteltigently 
understanding or ezecuting the same. 

We affirm this. 

8. That the deed is void for fraud and undue Influence 
exercised by defendant upon plaintiff. 
We affirm this. 

4. That the deed is void for want of capacity In plain- 
tiff to execute same. 

We affirm this. 

Defendant requests the Court to find the following facts: 

1. That the deed in question was executed and ac- 
knonledged by Mrs. Margaret Thomas, the itlainbiff. 

We affirm this. 

2. That at the time of the execution and acknowledge- 
meat of the deed in question, Margaret Thomas, tlie pUintiff 
was competent to make said deed. 

We decline to affirm this, and say that the evidence and 
all the facts in the case show that Margaret Thomas was 
not of sound and disposing miud at the time. That she was 
more or less unduly Influooced by her daughter and the fear 
of injur; threatened by her tenant, Mrs. Joe Houser. 

8. That the deed in question was prepared at the in- 
stance of and under the direction of Margaret Thomas, the 
plaintiff. 
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We decline to affirm this, aod say that althooKh she 
directed s certain paper to be prepared to protect her prop- 
erty, yet the evidence shows that she did it under the advice 
of her paii connse', James J. Bell, who was afterwards em- 
ployed by defendant and who volunteered to testify against 
the plaintiff in this case. 

4. That Margaret Thomas, the plaintiff brought the 
deeds of her properties to the office of James J. Bell, Attor- 
ney, and directed him to prepare the deed in question con- 
veying her said properties to her daughter, the defendant. 

We affirm this, but refer to oar answerto the third point 
as a final explanation. 

5. That the plaintiff, Margaret Thomas, knew the con- 
tents, import and effect of the deed in question at the time 
of its execution. 

We decline to affirm this, and say that the bulk of testi- 
mony shows that plaintiff was tricked into the belief that 
she was only granting the control of her property to her 
daughter for the purpose of protecting it against Mrs. 
Joe Uouser. 

6. That the plaintiff, Margaret Thomas, voluntarily 
signed, sealed, acknowledged and delivered the deed in ques- 
tion as her act and deed. 

We affirm this, but say that she did not know the full 
force, effect and purport of the paper she was signing. 

7. That the consideration for the deed in question was 
nataral love and affection and a covenant for support during 
her life. 

We affirm this, hot say that the dollar was not paid to 
her as set forth in the deed, and if she did receive it, she re- 
ceived it as a loan sometime before the deed was executed 
as per testimony of defendant. That the covenant for sup- 
port during life was not only carried out, but that the ability 
to carry it out was jeopardized by the defendant mortgaging 
the property shortly after they bad obtained the deed. 
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8. That at the time of the exeoution of thedaed in ques- 
tion th« plaintiff ms not of soch weak anderstanding as to 
render her incompetent to execute said deed. 

We decline to atSrm this. 

9. That no fraud was practiced upon the plaintiff by 
the defendant to procure the execution of the deed in ques- 
tion. 

We decline to affirm this. 

10. That no fraud was practiced upon the plaintiff by the 
defendant nor by anyonein behalf of the defendaot to procure the 
execution of the deed in question. 

We dedioe to affirm this. 

11. That the deed in question waB voluntarily execated by 
the pliuntiff. 

We decline to affirm this, and refer for further reply to our 
answ^ to the third point. 

12. That the plaintiff has received all of the revenues and 
profits of the properties conveyed by the deed in question since 
the time of its execution and delivery. 

We affirm this, and say that to allow the defendant to re- 
ceive all the revenue and profits of the properties since the time 
of the execution and delivery of the need, is not in aocordance 
with the provisions and covenants of the deed, but is rather a 
recognition of the rights of ownership by the plaintiff and tends 
to corroborate the plaintiff in her statement, that she did not 
know that she had in any way parted with the title to the prop- 
erty. It also tends to show that the defendant knew that the 
plaintiff did not know that she had parted with the title to her 
property. 

13. That the defendant has expended for the support and 
maintenance of her mother a sum equal to the amount in which 
the defendant was actually benefited by the deed in question, to 
wit:- the entire revenue. 

We decline to affirm this, and for further reply refer to our 
answer to twelfth point. 
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14. That the transaction between the plaintiff aad defend- 
ant in this case, to wit:- the making and execution of the deed 
in question was fair and conscionable. 

We decline to affirm this. 

Defendant requests the Court to find the following conclu- 
sions of law: 

1. That the deed in question was r^ularly and legally exe- 
cuted by the ptalatiff. 

We affirm this so far as the specific execution is concerned. 

2. That the covenant for the support of the plaintiff con- 
tained in thedeed in question is a valuable consideration sufficient 
to sustain said deed. 

We decline to affirm this as stated, especially as it involves 
a disputed question of fact. 

3. That the consideration of natural love and affection 
mentioned in the deed in question is a good consideration suffic- 
ient to sustain the said deed. 

We decline to affirm this, and say that the consideration of 
natural love and affection may be a good consideration sufficient 
to sustain a deed, yet it will not sustain a deed obtained either 
by collusion, deception, coercion or fraud. 

4. That the said deed is an executed conveyance. 

We sustain this, but say under the evidence in this case it 
is nugatory and void. 

5. That the deed in question being and executed convey- 
ance can only be set aside upon proof of fraud, accident, mistake, 
duress or undue influence. 

We sustain this. 

6. That to set aside the deed in question upon the ground 
of fhiud or undue influence the evidence thereof must be clear, 
precise and undisputable and of that which occured at the time 
of the execution of the said deed. 

We refuse to sustain this as stated. 

T. That a voluntary deed by a mother to her daughter 
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cannot be set aside where it appears that it was executed 
without fraud, accident or mistake, and without any duress 
or undue influence on the part of the daughter, and that the 
daughter had expended for the support and maintenance of 
ber mother a sum equal to the amount in which she was 
actual); benefited b; the deed. 

We sustain this, but say it is not applicable in thiscase. 

8. That a child may accept a voluntary deed from a 
parent without being subject to an obligation to make affirm- 
ative proof that the grantor was fully acquainted with the 
character of the act in which she was engaged and that the 
conveyance was fair and conscionablu. 

We sustain this, but say it is not applicable in this case. 

9. That advice or persuasion to make a deed or a will 
in a particular way is not fraudulent, there must be some- 
thin{r more that amounts to imposition or circumvention that 
takes away the free agency of the party before her deed or 
will can be set aside. 

We sustain this, but say it is not applicable in thiscase. 

10. That in the absence of fraud and actual undue in- 
fluence the conveyance with it covenant for maintenance and 
support as set forth in the deed in question is legal and valid 
and must be upheld. 

We sustain this, but say it is not applicable in this case. 

11. That mere persuasion unacxiompanied by any fraud, 
deceit or duress operating on a mind sui compos, where 
there is nothing so uncon:jcionable in the bargain itself as 
w shock the moral sense, is no ground for avoiding a deed. 

We sustain this, but sa; it is not applicable in this case. 

12. Nothing but fraud or palpable mistake is ground 
for rescinding an executed conveyance. 

While we think the point is too broadly stated, we will 
affirm' it, as it is not applicable under the evidence in this 
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18. That the mere fact (if such be the case) that the plain - 
tiff wasof weakunderstandiDK whether produced by old age. 
accident or disease, if there be no fraud or surprise, is not 
an adequate cause for relief in equity. 

We affirm this, but say it is not applicable in this case. 

14. That the mere fact (if snc^ be the case) that the 
contract or deed tn question is improvident is not ground for 
setting it aside. 

We affirm this, but say it is not applicable in this case. 

15. That in this case there is no clear, precise and 
indisputable evidence of fraud practiced upon plaintiff by 
defendant. 

We decline to affirm this. 

16. That in this case there is no clear, precise and in- 
disputable evidence of undue influence exerted over plaintiff 
by defendant. 

We decline to affirm this. 

17. That under the law the plaintiff's bill of complaint 
should be dismissed with reasonable costs to the defendant. 

We decline to affirm this. 
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Eaminsky vs. Gambal, el al. 

Appointment of priest— Removal — Church Government 
—Acts of April 26, 1855, P. L. 880-May 1, 1907, P. L. 133- 
Receivers. 

When B priest is appointed by the bishop and accepted by the trustee* 
and congTegation he cannot be removed by aminont; of the congregation 
without notice to all the members and such priest. 

The congreEation has abeolute control of the real property of the 
church, and of all moneys arisJns outof the contfregation for maintenance 
of the church property. 

All other moneys, arising from any source whataoever belong to the 
priest for his disposition. 

The court hsa power to appoint receivers and to direct them to talce 
ehaifsn of tbe proper^ and finances of the congregation. 

Bill iB equity. No. 2, May Term, 19U. 

G. F. Bromm and William Wilbelm, for plaintiff. 

A. C. Nowakoski, T. O. Condron, J. W. Olemena and 
A. D. Koittle, for defendants. 

Brdmm, J. July 27, 1912. 

Tbla caose came on to be heard on bill, answer and evi- 
dence taken before the Ck>urt, and by aKi^em^Qt of counset 
on both sides of the case, the findings and conclusions and 
decree of this Court are to be final. 
PLEADINGS. 

Alt tbe material facts and averments stated io the first 
bill, which was dated and filed on the 13tb. of April, 1911, 
are practically admitted In the answer of respondents, dated 
the 16th. day of April, 1911. 

On June 2, 1911, a snpplemental bill was filed by plain- 
titt complaining of the defendants having installed one, 
Demetrins Cbomiak to bless tbe paschal bread, etc; that the 
Right Rev. S. S. Ortinsky had sent a chancellor with letter 
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of iDstruction; that on Ma.y 28, one of the defendants, Jacob 
Gambal had iDterferred wilh the meeting called by said 
chancellor and made violent threats, and the said Gambal 
with others madn such noise in the basement of cnurch 
as to prevent the chuncellor from administering the sacra- 
ment; also averring that there is a certuin judttment for 
three thousand dollar-^ (13000.00) ag+inst thi St. George 
Greek Catholic Church, and that there is on deposit at The 
Union National Bank of Minersville three thousand dollars . 
($3000.00) and an additional sum in the hands of defendants; 
that demand bad been made for the luij'mentof the judgment; 
that defendants have failed and refused to pay said judgment. 
Plaintiff believes that they wish to control the money to 
fight thechurch and remove the pa.storfor theirown benefit; 
also avers that the defendants are not worshipers at said 
church but only get to church in time to seize the collections, 
and plaintiff believes that tliey have not accounted fully for 
the moneys collected; that it is incumbent on plaintiff to 
make a pioper report to the Bishop as to the moneys received 
and the expenditures; that the defendants are withholding 
information and all books and paper to enable him to do so; 
that the chancellor excommunicated the defendants, Jacob 
Gambal, Jakim Dutka and Basil Onushko; that the defendants 
have had access to the church; that several books of worship 
and vestments had been taken away by reason of which 
plaintiff was unable to hold services. 

On the 6ih. day of June, 1911, defendants answered said 
supplemental bill in which they deny having interferred with 
or interrupted ingress to and from the church of the plain- 
tiff or any other of the worshipers; that they did not harass 
or Interfere with the work of the church, etc., and aver that 
the Eev. Demetrius Chomiak did bless the paschal bread, but 
that it was done at the request of plaintiff. They also aver 
that it is true, according to the discipline of said church, the 
Bishop acting by authority of the Arch Bishop is supreme 
authority to make the appointment of the priest, but that 
under the authority of Father Masson, the Vicar General of 
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the Rom&n Catholic Church, an appen.1 has been taken from 
the decision of Bishop Ortiosky, looking to the removal of 
plaintiff, the said Rev. Eaminsky us pastor, and denying 
that the letter is a rebellious act, and not a usurpation of 
the authority of the Bishop. They deny having used the 
words attributed to them by plaiatiff. They further deny 
the authority of the Bishop to send the chancellor as stated, 
and that the excommunication by the chancellor was wholly 
without authority. They also aver that the said Jacob 
Gambal and others did not make such noise as to prevent 
the administration of the sacrament as stated. They also 
aver that they did not know there that wa» any bapti-^m in the 
church during the meeting held in the basement. They also 
aver that the money on deposit in The Union National Bank 
of Mineraville was collected and deposited in bank on a 
special deposit as a building fund to build a new church, and 
cannot t>e used to pay for any judgment against the old church, 
and that they do not intend to use the money to fight the 
church or depose the pastor, but solely for the purpose 
for which it was intended. They also deny that they are noc 
worshipers of the church; that they take the coUectloiis be- 
cause they are entitled to them; that they are ready to 
account for every penny; that they have rendered an account 
as asked tor to William Wilhelm, attorney for plaiatiff. 
They also aver that they are members of said church in full 
standing. They deny having a key to the church or having 
taken any of the books or vestments, but that Jakim Dutka 
bad a key which was given to him by the cantor. 

This answer was filed by T. C. CondronandA. D. Knittle, 
attorneys for defendant. 

On June 26, 1911, amended answer was filed by defend- 
ant's attorneys, A. C. Nowakoski, T. C. Condron, J. W. 
Clemens, and A. D. Knittle in which they admit: 

1. That on the 13th. day of April, 1911 the plaintiff was 
the parish priest of St. George Greek Catholic Church, but 
that on the Ttb. day of May, 1911, at a congregational meet- 
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iDg which two hundred and twenty parishioners attended, 
il was almost unanimously resolved that Jacob Gambal, 
President of the Board of Trustees, should notify the plain- 
tiff, Rev. Kaminsky that his services were now severed 
according to the rules of said Greek Catholic United Church. 

2. They deny that the Rev. Kaminsky was priest by 
reason of the appointment of Bishop Ontinsky only. Said 
appointment was not sufficient in itself, but was subject to 
the approifal or rejection by the congregation. That at a 
meeting regularly called, the congregation rejected the 
appointment of Rev. Kaminsky. That subsequently three 
trustees accepted him, and after he was admitted the people 
submitted. 

8. They admit that the Greek Catholic Church has for 
its supreme head the Pope of Rome, but that the discipline, 
usages, rules and regulations of the Greek Catholic Church are 
not the same as those of the Roman Catholic Church proper, 
but are distinctive in themselves, and are allowed by the 
ecclesiastical authorities of the Roman Church. 

The fourth and fifth averments they admit. 

The sixth averment they admit, except that now all of 
the trustees are lay-members. 

The seventh thoy admit. 

6. They admit the duties, etc. detailed therein, but 
maintain that by reason of the dismissal of Rev. Kaminsky 
by the congregation on the 7lb. day of May, 1911, he is not 
now or was he since then, ipao facto, pastor of said parish. 

9. They admit so long as said priest was parish priest, 
but not after he was dismissed by said congregation. 

10. They complain of the absence of Rev. Kaminsky 
for a space of three weeks. To the latter part of the 10th. 
and the whole of the 11th., 12th., 13th. and 14th. paragraphs 
the aver that the charges in said paragraphs are absolutely 
untre and without foundation; that they did not block and 
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doois of said church. 

15. They deny absolutely. 

16. Tbey allege the reason that some engaged the 
Bishop's CoDsultor, Rev. Eomiak to bless the paschal bread 
was because the Rev. Kaminsky published from the altar 
that he would not do it for ttiem. 

17. That letter dated May 14, 1911, was not from Jacob 
Gambal, personally, but was authorized at a congregational 
meeting held on the 7th. day of May, 19U, according to the 
rules of said Greek Catholic Church. 

18. They admit the Bishop has a right to send a priest 
to the said Greek Catholic Church, but one subject to the 
approval of or rejection by said congregation, and the dis- 
missal of said priest by said congregation was not a rebellious 
act, but was in conformity with the rules of said Catholic 
Church. 

19. They deny the statement in said parapraph, and 
allege that the priest, Rev. Kaminsky, had illegally on Sun- 
day, May 21, 1911, taken the collections himself, and that 
he had refused to surrender them to the trustees, whereupon 
the trustees informed the Rev. Kaminsky that he must 
vacate the premises to make room for his successor. 

20 & 21. They deny that Jacob Gambal, trustee, was 
leader of the people, but that two hundred and fourteen out 
of two hundred and twenty members at a meeting were right- 
eously indignant because at mass upstairs, the Bishop's 
Secretary called them thieves, and properly resented the 
imputation by the priest that they were thieves. 

22. They deny that they interrupted the baptismal 
service. 

23 & 24. They aver that said deposit is in the bank 
deposited la the name of the building fund, aud as it was 
collected for that purpose only, it cannot legally be used for 
any other purpose. 

25 & 26. The policy of your orators is not antagonistic 
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to the church, etc. 

27. They deny th&t they entered the church aurrepli- 
tiously or in any other way, and took the vestments, books, 
etc. 

On July 1, 1911, the platnliff filed a supplemental bill in 
equity, as follows: 

28. The membership is composed of between six and 
seven hundred males and about two liundred and fifty females 
principally in the outlying townships, onl> a small percent- 
age liviDK in Minersville. 

29. They aver that defendants admitted in their answer 
to bill filed May 30, 1911, that Andrew V. Kaminsky is the 
pastor and priest in charge of said church by reason of the 
appointment of the Rav. S. 8. Ortinsky, Bishop of ItieGreek 
Catholic Oburch, and by an amended answer filed June 26, 
1911, they contend that theappoinimentby Bishop Oi-linsky 
of the Rev, Andrew V. Kamlnsky is not sufficient in itself, 
but is subject to the approval or rejection of the congrega- 
tion, and by the fourth, fifth and sixth section ot iheir bill 
filed June 24, 1911, they question the right of the Bishop to 
name the priest for the parish, and thus work great financial 
barm to the church and the creditors of the church. 

30. The Greek Catholic Ohurch by reason of this coo- 
tention, etc. is threatened with bankruptcy; that men who 
are not officers of the church seized the collections from the 
congregation, suddenly left the church, giving no account 
for the same, wherefore others are taking the precaution o( 
not contributing to the church, and therefore there is no 
revenue to meet the current indebtedness of the church. 

31 & 32. Relates that there is a large indebtedness of 
the church giving A detailed statement, and that in addition 
thereto there is an amount due the attorneys for Court costs, 
printing of books in equity, and the expenses due to prevent 
riotous demonstrations in the church, and that the bank 
refused to honor checks for the payment of the same. 
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33. Avers that there is in The Union Katioaal Bank of 
Mioersville and in the hands of defendants and their agents 
asam of money in excess of three thousand dollars ($3000.00) 
that Is the property of the church, yet the current exiienses 
of the cbnrcharenotmet. That the policy of the defendants 
and those co-operating with them is to refuse payment and 
control the church as agaiqst the priest and Bishop, or to 
rule or ruin the church. 

34. Avers th:;t a receiver should be appointed pending 
the litigatiDD, etc. 

Counsel for defendants, T. C. Condron, A. D. Knittle 
and J. W. Clemens filed answer, dated July 18, 1911, to 
second supplemental bill as follows:- 

28. The twenty -eight paragraph is omitted. 

29. The defendants reaffirm answer heretofore filed and 
say that while the Bishop has the .right to nominate the 
priest, the congregatioa has the undoubted right to accept 
or refuse the priest, and that the right of Rev. Kaminsky 
depends upon a contract made between him and three trustees 
of the church, and to last sentence of the twenty-ninth they 
say that at a meeting of the congregation the priest was 
discharged for cause and was notified thereof. 

30. They deny that the church is threatened with bank- 
ruptcy, and assert that it is in as good standing financially 
as before this controversy arose. They deny that unauthor- 
ized persons seized the collections and suddenly left the 
church; that the collections were taken by the proper officers, 
entered in the proper books and placed in the Union National 
Bank, the usual depository of the parish, to the credit of 
the church. The only reason in falling oS of the contribu- 
tions is caused by the plaintiff advising the members not to 
pay to the proper collectors. 

81 & 32. Are their statements of the financial conditions 
of the church, and averring that A, V. Kaminsky has illeg- 
ally coUected money for the church which he should have 
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paid over to the treasurer, that the church corporation is 
not liable for any money. due attorneys, or for court costs, 
or for printing books in equity or for case ntarted by the 
said Katninsky, etc., and denying the right of Rev. Kaminsky 
to issue checks upon the church funds. 

33. They repeat that the money io The Union National 
Bank was raised for a specific trust and cannot be diverted 
from that trust for the purpose of paying the debts on the 
old church or for any other purpose. They also aver that 
the order of Court appointing receivers of the'church was 
improvident and not in accordance with the rules of equity 
practice and prays the Court to set aside the order appoint- 
ing receivers. 

After all the pleadings were tiled, the testimony taken 
and the ai^ument of counsel heard, it was agreed between 
counsel on both sides that all the minor difficuliies bad been 
adjusted so far as this case is concerned, and the only ques- 
tions at issue and to be disposed of are as foUows:- 

1. Had the defendants the right to remove the priest, 
Father Kaminsky, plaintiff in this case? 

2. What are the rights and powers of plaintiff and 
defendants over the property and control of the finances be- 
longing to the St. George Greek Catholic Church United 
Riles? 

3. What were the powers of the Court in the premises 
to appoint receivers and direct them to take charge of the 
property and finances of the congregation? 

1. Ah to the defendant's contention, that under the 
rules and regulations of the Greek Catholic Church United 
Rites while the Bishop has the exclusive right of the appoint- 
ment of a priest, yet the congregation has the right to accept 
or reject such priest, and at all times to remove him; we 
think has no force and effect under the undisputed facts in 
this case because it is agreed that the plaintiff, Father 
Kaminsky was regularly appointed by the authorized Bishop, 
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and although first rejected, yet he was subaequeotly accepted 
by three of the trustees "and after he was admitted the 
people submitted." He was therefore regularly and leccfllly 
installed as their priest under their own admla»ion. Being 
so installed, we think under the evidence in this case the 
question aa to whether the congregation have a right to 
remove the priest is not material, because assuming for the 
purposes of this case that they had a right to remove the 
priest, yet there is no evidence to show tha^ he was ever 
legally removed or discharged by the congregation. The 
only testimony on that point if that ata certain meeting two 
hundred and sixteen members of the congregation out of 
two hundred and twenty instructed one of the defendants, 
Jacob Gambal lo notify the priest that his services were no 
longer needed, and that he was dismissed. And as the un- 
contradicted averment of plaintifT shows that the congrei^a- 
tioD is composed of between six and seven hundred males 
and about two hundred and fifty females, and as there is no 
evidence of any notice having oeen given to the members 
of any action taken or to be taken by the two hundred and 
twenty members on the subject of the removal of the priest 
and no evidence showing that the membeis of the congrega- 
tion had any opportunity to express their will in the premises, 
it is but the illegal action of a minority without notice, and 
can in no event have any force or effect. Therefore, in as 
much as there was no legal dismissal or removal of Father 
Kaminsky as parish priest, be has the right to exercise all 
the ecclesiastical functions and powers of such priest under 
the rules and regulations of the Greek Catholic Church United 
Rites. Aa to the rights and powers, there is now no issue 
except as to the control and regulations of the property, 
the collections, disbursements, and general finances of the 
church. 

2. On that point, we quote from our decision in the 
case of Ryan et. al. vs. Dunzilla, et al., as follows: 

"The main contention in this case seems to be the quea- 
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tiOD, who is entitled to fcovem the financial affairs of a 
Boman Catholic congregationf It could not be auccessfnlly 
contended, nor ii it so in this present case, that by the laws 
of the chuvch of Rome this question is not afSrmatlvely 
answered in favor of the priest. The ordinances, decrees 
and statutes of the plenary councils of the Catholic Church 
in America, as well as those of the provincial and diocesan 
synods, and the briefs of'the Pope, and the decisions of the 
hierarchy of the Roman Catholic Church, are undoubtedly 
intended to vest the rector of the parish with absolute con- 
trol of everything relatinf^ to the congregation, whether it 
concerns property, spiritual matters, financial affairs, paro- 
chial schools, or any other question which goes to the gover- 
ment of the parish. These ordinances, decrees, statutes and 
decisions here and there admit, by their very language, 
obstructions to their free and complete application and 
enforcement, by reason of the fact that they are not in 
accord with the laws of the land. The church by its canons 
would commit the care of the temporal possessions to the 
bishops and other clerics, suggesting in the admioistration 
of such possf>ssion3 the assistance of upright laymeu selecteil 
with the approval of the bishop. 

"The law of the Roman Catholic Church on this subject 
is clear and unequivocal and it vests in the ecclesiastics the 
right to exercise full control and sway over all the property 
of the church. It is a fundamental maxim of the law that 
'In all matters of faith and doctrine churches are left to speak 
for themselves. When rights of property are in question, 
civil courts will inquire whether the organic rules and forms 
of proceeding prescribed by the ecclesiastical body have 
been followed; and if followed, whether they are in conflict 
with the law of the land. Noppet al. vs. St. Marks Lutheran 
Church of Butler; Kerr's Appeal, 8 Norria; O'Hara vs. Stack, 
do Pa. «90. 

"Are the laws of the Catholic Church, aa enunciated in 
the qnotations from the canons above set forth, in conflict 
' with the law of the land? In answer to this we quote from 
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the Act of April 26, 1855, P. L. 330. 

Suction 7. That whensoever any property, real or per- 
sonal, shall hereafter be bequeathed, devised or conveyed to 
any ecclesiastical corporation, biahop, ecclesiastic or other 
person, for the use of any church, conKret^atioQ or religious 
society for religious worship, or sepulture, or the mainte- 
nance of either, the same shall not be otherwise taken and 
held or enure, than subjt^ct to the control and disposition of 
the laymembers of such church, congret^ation or religious 
society, or such constituted oflBcers or representatives there- 
of as shall be composed of a majority of lay members, citizens 
of Pennsylvania, havint? a controlling power, according to 
the rules, regulations, usages or corporate requirements 
thereof, so far as consistent herewith; and no charter here- 
after granted by any court for any church, congregation or 
religious society shall he valid, without requiring such prop- 
erty to be taken, held and to enure, subject as aforesaid, 
except such religious iiociety who shall be composed exclu- 
sively of others than laymen, may have trustees or corpora- 
tors of the same description of persons: Provided, that it 
shall be lawful for the majority ot the male members, of 
lawful age, of any unincorporated church, congregation or 
religious society to choose for their trustee or trustees, any 
other person or persons than a layman; and whenever not 
previously declared, to declare the manner in which the title 
to their trust properly shall be held and conveyed (subject, 
however, to all the terms and conditions upon which the same 
may have been l>equeathed, devised or conveyed to such un- 
incorporated church, congregation or religious society), and 
upon due proof of such consent, any court having jurisdic- 
tion over trnsbs, may direct legal title to be conveyed accord- 
ingly; but nothing herein contained shall authorize the diver- 
sion of any property from the purposes, uses and trusts to 
which it may have been heretofore been lawfully dedicated, or 
to which it may hereafter, consistently herewith, be lawfully 
dedicated; and provided, that no alien shall hereafter acquire 
and hold, either as trustee or in his own right, real estate of 
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a greater annua) value than is hereby limited to be held by 
a corporation. 

The part enclosed in parentheses indiciites what was put into 
the Act of 1855 by the Act of 1887. 

"Section 15 of the Act of 1855 provides: 

'That all dispositions of property hereafter mivdc to religious, 
charitable, literary, or scieutilic uses, and all incorporations or 
associations formed for such objects, shall be taken tohavcbetni 
made and formed under and in snl>ordi nation to all the duties 
and requisitions of this act, as rules of projffirty and laws for their 
government,' 

"This Act of 1855 was amended by the Act of May 1, lfl07, 
P. L. 133 but not in any of the particulai^ which are essential 
to a decision of this case. 

"This Act has received judicial construction but recently 
by our^upreme Court. In Krauczuuiis v.s, Kuban, :!:il I*a. :ii:i, 
the Act was interpreted by the Supreme Court in an opinion by 
Mr. Justice Stewart, delivered May II, 1908. We need not dis- 
cuss the facts iti this ease particularly. It snflices to say that 
the various deeds to this property having been transferred from 
one set of trustees to another, and the church desiring to borrow 
money, it was found that there was a defect in the title, and to 
cure it the congregation finally decided to transfer the title to 
Bishop Hoban, and by a deci-ce of the Court the title finally i>c- 
came vested in him. 'So matters stood, with much discouteut 
in the congi'egation, however, arising from sevci-al causes, until 
July 20, 1900, when a meeting of the congregation was held to 
take action relative to the transfer of the church property from 
Bishop Hoban to other trustees to be selected by the congregation. 
The Court declined to find that this meeting was irregularly 
called. It had been called by a priest from the altar, by means 
ofnoticesinnewspapei-s, andby printed slips or bills banded to 
the members. There being no evidence as to any other or 
different retiuiremeots for the calliug of the congregational meet- 
ing to transact business, it may very safely be assumed that all 
essentials were complied with, and that the meeting was regularly 
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Cilled for the purpoic iiidicatt'd.' At that mflcting new tmstecs 
were electwl to hold the title to all the property bcloiiKiiig t» 
this church,' and they were directed by resolution to bike such 
action in law, equity or otherwise, a^ m;iy l»e nec^^ary to si>ciii-e 
the conveyancB to them as tra'stces for Haid society of the ieg^I 
title to any and all property now held by any other penoii or 
persons an trustee or trustee* for the society.' The defendant 
having declined to convey to the trustees named, atasubse<]nent 
meeting held in October following, the plaintiffi were directed 
to begin log.il proceedings to compel a conveyance. In accord- 
ance with this resolution the present bill was filed. That the con- 
gregation was acting within the scope of its powei-s, in dii-eciing 
the conveyance, canuot be questioned; certainly it will not be by 
the defendant who holds the title derived thereunder, and makes 
no disclaimer. The property conveyed was the property of the 
congregation. While the legal title was in the former trustees, 
the entire Iwnettcial interest, equivalent in equity to a corre- 
spondiitg legal estate, was in the congregation. The latter's 
dominion over it extended even to the right of alienation under 
proper conditions, not qualifled by any right in tl]e trusU'cs.' 
In discussing this case the Supreme Court say. 
"The ninth dnding of the court is as follows: 'The ciiiious 
of the Roman Oatholie Church provide and require that the title 
to the property of the Komaii Catholic Congregation which is 
under the jurisdiction of the Roman Catholic Bishop of the diocese 
in which the congregation hiis its place of woiship, must be in 
the ordinary, or, in the present case in the bishop of the diocese. ' 
The first of the court's conclusions of law is as follows: 'If a 
congregation is formed for the purposes of religious worship 
according to the faith aud rites of the (Mholic church, has 
accepted the pastor assigne<l to it by the bishop of the diocese, 
has placed itself under the authority of the bishop and submitted 
itself to his authority in all ecclesiastical mattei-s, the title to its 
property must be taken aud held as provided by the canons of 
the Catholic Church. The property acquired by the congrega- 
tion undersuch circum-staiiccs is the property of the church and 
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is subje<^t to its cootrol and must be held in the manner directed 
by its laws. A congregatiou caiiuot divorce itself from the 
church or form an independent orf^anization aud retain the own- 
erahip of the property. ' The second conclusinu is as follows: 
'That the title to the real estate described in plaintiffs bill is 
properly and legally vested in the defendant, Bight Kev. Michael 
J. Hoban, Bishop of Scranton, as trustee for St. Joseph's Lithu- 
auian Catholic Congr^at.on in accordance with the laws and 
us^es of the Catholic Church.' 

'It will be seen from this that what was a controver!*y 
over an unimportant result, the ri^ht to substitute one dry, 
passive trustee of a legal title for another, was made to in- 
volve a question of owaership of property. It is to be ob- 
served, first, in regard to the defense here set up, that it is in 
effect the assertion bj' a trustee of a right and title adverse 
to his cestui que trust, The conclusion of the conrt, in 
affirmation of the position taken by the defendent, is that 
the property acquired by the congregation is the property 
of the church with which the congregation is affiliated, sub- 
ject to its Control, and must be held in the manner directed 
by its laws. This is a distinct and unequivocal denial of 
ownership in the congregation. Nothing is asserted in this 
connection but ecclesiastical rules and regulations, which, 
except as they are aided by legal conveyance, are ineffectual 
to divest any owner of his property. But more than this 
the position taken by defendant; and sustained by the court, 
is in direct opposition to the law, whose supremacy, overall 
ecclesiastical rules and regulations, when rights of property 
are concerned, is not to i>e questioned. The Actof April 26, 
1855, P. L. 228, Sec. 7, provides that 'whensoever any prop- 
erty, real or personal, shall hereafter be bequeath, devised 
or conveyed to any ecclesiastical corporation, bishop, eccle- 
siastic or other person, for the use of any church, congrega- 
tion, or religious society, for religious worship or sepulture, 
or the maintenance of either, the same shall not be other- 
wise taken and held, or enure, than subject to the control 
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and disposition of tlie lay members of such cbarch, congre- 
gaiJoQ, or reli^oas aociety, or such oonstitnted officers or 
representatives thereof,' etc. Tlie same act provides: 
'That it shall be lawful for the majority of tbe male members, 
of lawful ase, of any nnincorporated cbarch, congreffation. 
or religioas society to choose for their trustee or trustees 
any other person or persons than a layman; and whenever 
not previously declared, to declare the manner in which 
the title to their trust control sball be held and conveyed, 
subject, however, to all terms and conditions upon which 
the same may have been bequeathed, devised or conveyed 
to such unincorporated church, congregation or religious 
society, and upon due proof of such consent, any court 
having jurisdiction over trusts may direct the legal title to 
be conveyed accordingly.' 

'This legislation in most unequivocal terms confirms to 
to ever> religious society, incorporated or uoincorporaked, 
the absolute ownership of its property, subject only to the 
condition that it shall not divert ll from tbe uses and pur- 
poses and tmats to which it may have been lawfully dedi- 
cated. It expresses tbe settled policy of the state with 
respect to the tenure of property held by religions societies, 
that has been steadily observed without question for now 
more than half a century. Its restraining provisions posi- 
tively forbid the sttting up under such title as is held oy 
this defendant, any use other than that which resides in the 
coDgregBtion. 

'It is to be remarked that we are dealing only with 
property rights. Such rights can be acquired only by, and 
in conformity with tbe law of the land. When so acquired, 
the law which allows them must be equal to their protection 
and security. The entire l^ne&cial ownership in tbe proper- 
ty here sought to be involved is, and has been from the be- 
ginnig, in the St. Joseph's Lithuanian Catholic Congregation 
of Scranton; the defendant is brusbee of tbe legal title to tbe 
property for the ezc'nsive use of said congregation, without 
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aoy interest therein or any rifcbt of power to control its uae 
ordisposition; 

"And the case was reversed and a decree directed to be 
entered in accordance with the opinion of the Supreme 
Court, which was carried out by having the title transferred 
to these trustees elected by the congregation. Efforts were 
then again made to have Bishop Hoban made the trustee, 
and to this end a special meeting of the congregation was 
called and held June 8, 1908, in which it was resolved 'that 
the Right Rev, Michael J. Hobau, Bishop of Scranton, be 
and is hereby chosen and designated trustee for St. Joseph's 
Lithuanian Catholic Congregation of the City of Scranton;' 
and it was resolved that that thn trustees then should transfer 
it over to Bishop Hoban. 

"This case again came Into court on the question of 
whether a majority of the male members had voted for this 
resolution. The court below deciding that they could not 
tell from the evidence, held an election in court to determine 
this question, and upon appeal to the Supreme Court, in 
Mazaika vs. Krauczunas, 229 Pa. 47, the case was again 
reversed and sent back to the court below for disposition of 
it according to the evidence and not by having a vote of the 
congregation held in court, which the Supreme Court say 
was extrajudicial. 

"In passing upon the latter case, which was again decid- 
ed by Mr. Justice Stewart, the following language ia used: 

'It is difBcult to conceive of any one bearingany relation 
whatever to a religious body, quite so incapable of inter- 
meddling with the affairs of the congregation, as a trustee 
who simply holds the legal title to the church property. 
Such an one is trustee for otno her pnrpo^ e, and he has nothing 
whatever by reason of the fact that he holds the legal title, 
to do with any of the affairs of the congregation or the 
property itself, no matter whether he be prelate or layman. 
Whoever he be. he holds the title not under or because of 
any rnlea or regulation of any ecclesiastical body to which 
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the congregation is affiliated or connected, bat under the 
law of the land which allows the membership to indicate him 
as trustee a.bi40liilely without power and without function. 
He is so far removed from active interference with the 
property or business of the congregation as he could possibly 
be. The ownership of the church property is in the congre- 
gation to do with as it pleases, except that it may not divert 
it from the uses with which it is impressed. Ht^re the uses 
of this church property have long since been declared, and 
no matter who may be trustee the property cannot be other- 
wise appropriated.' 

"There can be no question, under the Act of Assembly 
Itself and under these two decisions of the Supreme Court, 
that the congi'egation has absolute control of the real proper- 
ty of the church. Aasaid by the Supreme Court in Krauczunas 
vs. Hoban, supra, 'This legislation in most unequivocal terms 
confirms to every religious society, incorporated or unin- 
corporated, the absolute ownership of its property, subject 
only to the conditiotis. that it shall not divert it from the 
uses and purposes and trusts to which it may have been law- 
fully dedicated. And, as is said in Mazaika vs. Krauczunas, 
supra, 'The ownership of the church property is in the 
congregation to do with as it pleases, except that it may 
not divert it from the uses with which it is impressed.' 

"How could the congregation have absolute ownership 
of its property unless it had the disposal of the moneys 
arising to care for that property within its own control? If 
the contention of the plaintiff is correct, and he has the ab- 
solote disposition of all the moneys collected in this chui-cb, 
the absolute ownership of the property would be of no avail 
to the congregation, for where could they secure the money, 
under those circumstances, to repair, to light, to heat, and 
to do all the acta necessary to keep this property in perfect 
condition and to provide for its mainienance? 

"In 34 Cyc, 1159, it is held: 'The society or its trustees 
bos the right to regulate the use of the church edifice; to 
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nwlra lepairs, altentuMis and improvementa, or to change 
its locatHm and erect a new edifice eliewhere.' 

"If the conKT^akioa has the absolate ownership of the 
property, tt neceaaarily flows from this ownership that they 
mask have the UMwey arising for its maintenance nnder their 
ccdittol and anperriMon, else the vesting of the absolute 
ownership of the property in the congregation woald be 
Tain. 

'There can be only (me conclo^tm to this contention, 
and that is, in parsoanoe of this Act of Assembly and the 
anthoritative decisioos of the Supreme Court, ss above 
quoted, the absolute ownership of tlie property of St. 
Gieorge's Greek Catholic Church is in the coogr^ation, 
subject to their control; and this, of neces«ky, gives to 
them the r^ht of control of the moneys arising out of the 
congregation for the maintenance of the property of the 
ohurch. All other moneys, arising from any source what - 
soever, in the present controversy belongs to the priest for 
his disposition." 

8. As to the right of the Court to appoint receivers 
and to direct them to take charge of the property and Suan- 
ces of the congregation, we think there can be no question 
under the facts in this case. 

In Sarver and Others' Appeal, 81* Pa. 188, the Court 
says: 

"2. The equity powers of the court, though circum- 
scribed as to individuals, are general and unlimited as to 
corporations, and are to be exercised in the ordinary mode 
of a court of chancery. 

*'8. This jurisdiction is applicable to religions corpor- 
ations, and involves power of issuing all sorts of equity pro- 
cess necessary to effectuate this control." 

Now, July 29, A. D. 1912, it is ordered, adjudged and 
decreed as follows:- 

1. That Kev. Father Eaminsky shall retain the position 
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of priest of said St. George Greek Oatholic Church of 
Mlnersville, aod exercise all ihe ecclesi&sttc&l futictioDs aod 
powers of aaid priest under the rules and regulations of the 
Greek Catholic Church United Rites; and that the defendants 
be restrained perpetually from interfering with the said priest 
in the exercise of any right, function oroflice as such priest. 

2. That the moneys found to be necessary for the 
maintenance, control and ownership of the church property 
and for the proper enjoyment and use of the same be paid 
to the congrefTstion of St. George Greek Catholic Church 
of Minersville. 

8. It appearing from the report of ttie receivers, 
George W. Dyaon and M. J. Flemming, Esqa., 
presented to the Court in chami>er8 in the above case (a c«py 
of which report is ordered to be filed with these papers), 
that there is do longer any trouble in said church nor reason 
for the financial aflairs of the church to be further managed 
by said receivers, and said repor^ to be advertised according 
to the rules of Court for nisi confirmation, that said receivers 
be discharged from further management of the church prop- 
erty, and that when said account is confirmed absolutely the 
balance of the assets of the church remaining in their bands 
shall be paid to the congregation of the said St. George 
Greek Catholic Church of Mineraville; that all the taxable 
costs be paid by the defendants. This order and decree to 
became the final order and decree of the Court, unless ex- 
ceptions t>e filed thereto within the time prescribed by the 
rules of the Supreme Court. The Prothonotary shall notify 
counsel for both plaintiff and defendants of the entering of 
this decree. 
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Eost Ts. Ashland, 



Negligence— Poles on Streets— InsiiectioR— Damages. 

The duty of a munidpaiity to keep its streets in rassonsbljr safe con- 
dition extends tocasea wbere an uiwafe condition of its streete is brought 
about b7 others than iti agents snd in an action against it, charsintrneg 
iigHice, it must be shown tiut it had notice of the deficit or might have 
known thereof by the use of reascMiable care and watchfulness; it must 
obaerve them when thej become observable in the exercise of reasonable 
supervisi<Hi and such care in supervision and inspection is to be determined 
by the jury. 

A verdict must be based upon a reaaonalile amount of compensation 
for pecuniary k>as according to proofs. 

Supreme Court. (For opinion of Common Ploas see 7 
Sch. Leg. Bee. 49. 

W. C. Devitt and W. L. Kramer, for appellant. 

J. B. Reilly, for appellee. 
Fell, 0. J. April 29, 1912. 

This action was by a parent to recover for the loss occa- 
sioned by the death of a child, ten years of age, who was 
killed by the falling of a pole in a public street. The pole 
was erected some fifteen or twenty years before the accident 
and its use was to sustain an electric light pole on the op- 
posite side of the street with which it was connected by a 
steel cable. It broke at or near the surface of the ground 
wbere it was much decayed but the decay was from the in- 
side and there was bat little if any indication of decay on the 
Burfaceof the pole. It was undoubtedly in a dangerous condition, 
there being only a mere shell of sound wood on the outside. 
The question of the exercise of reasonable care in supervision 
and inspection by the borougti was, under the circumstances, for 
the jury and the general instruction in relation thereto was free 
from error. 

The case, however, was tried by the plaintiff and submitted 
by the court to the jury on the theory that the duty of the 
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borough was the same whether the pole bad been erected by the 
borough or by a corporation having the right to use the streets 
of the borough for that purpose. The defendant offered testimony 
to show that the pole had been placed at the side of the street by au 
electric light company that had authority under its charter powers 
and the laws of the Commonwealth to erect poles in the borough 
streets. These offers were overruled. It was competent for the 
defendant to show that the pole was not unlawfully upon the 
street, but had been erected by a corporation that had a l^al 
right to erect it and apoo whom the duty to maintain it in a 
safe condition pnmarily rested. This fact would not have 
relieved the defendant ^ip the duty of supervision and inspec- 
tion, but its duty would have been secondary and the rule in re- 
lation thereto is less stringent than that which would apply if 
the pole had been unlawfully upon theatreetor had been erected 
by it and was under its sole management. The duty ol a mu- 
nicipality to keep its streets in a reasonably safe condition ex- 
tends to cases where an unsafe condition of its streets is brought 
about by others than its agents. But as the basis of an action 
against it is n^ligence and its duty is that of inspection, it must 
be shown that it had notice of the defect or might have known 
thereof by the use of reasonable care and watchfulness, 28 Cyc. 
1353. Its duty in the care of its streets was not to seek for defects 
but to observe them when they became observable in the exercise 
of reasonable supervision. Lohrvs. Phillipsburg Boro. 156 Pa. 246. 

The objection that there was no evidence of the probable 
earnings of the child, during minority that would sustain a ver- 
dict for the amount awarded by the jury is not based on an ex- 
oeptioD, bat as the ease goes back for trial it is proper to say 
that we find no evidence to justify the amount of the verdict. 
The total loss proved, including all the expenses incurred was 
»122.69. The verdict was for $3600.00, The difference between 
these amounts presumably represents thejury's estimate of the 
present worth of the services of a school girl ten years old or her 
probable eAmingB, during minority, less the cost of maintenance 
and education taking into consideration the uncertainties of 
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health and sicknesB and of life and death. It is inconceivable 
that the amount of the verdict was the result of an intelligent 
eAbrt to ascertain or approximate an amount which would be 
compensation for pecuniary loss. The only proof upon the sub- 
ject was that she assisted an older sister in household work and 
the care of younger children of thA family. So many uncertain 
elements enter into any estimate of the pecuniary toss of a parent 
by the death of a minor child that the sudject is always one of 
difficulty, but as in other cases, a recovery must be based oo 
prooi^, and without them no verdict Hhould be permitted to 
stand. This subject has been considered in two recent cases, 
Peters vs. Bessemer etc., B. R. Co., 226 Pa. 307 and Beck vs. 
Bait & Ohio B. B. Co., 233 Pa. 314, in which it was held that 
there could not be a recovery for items of loss not proved. 

The first and second assignments of error are sustained, and 
the judgment is revenied with a venire facias de novo. 



Curran vs. Delano. 



Acts of June 2, 1891, P. L. 176— June 2, 1891 , P. L. 183— 
1806, 1 Purd. 271. 

Th« act of June 2, 1891, P. L. 176 requires the owners of adjoining 
coal lands to leave a pillar of coal In each eeam or vein of coal worked by 
them, along the division line of sufficient thickness to prevent water from 
one mine flowing into tiie other. 

The act of June 2, 1891, P. L. 183 provides the tribunal t/o determine 
the sufficiency of such pillar. Equity has no jurisdiction to decide such 
queationa. 

Supreme Court. (For opinion of Common Pleas see 6 ScK 
Leg. Bee. 330). 

W. K. Woodbury, John F. Whalen and Guy E. Farquhar, 
for appellant. 

James J. Moran, for appellee. 
Mestbezat, J. March 18, 1912. 
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Warren Del&oo and James S. Cox were the owners of a 
tract of coal land in Schuylkill county. By a lease dated 
April 26, 1862, they leased the eastern portion of the tract 
to the Mill Creek Coal Company; andbya lease dated March 
8, 1888, they leased the western portion to certain persons 
who, on November 28, 1888, assigned the lease to the Dodson 
Coal Company. By ao agreement dated January 16, 1889, 
the parties agreed upon and fixed a new boundary line be- 
tween the properties of the two coal companies. In each of 
the leases it is provided that between the outer boundary 
hues of the demised premisps and of the adjacent properties 
there shall be left a solid wall of coal of at least sixty feet 
in thickness, which shall not in any manner be broken through 
without the written consent of the lessors. Priorto Novem- 
ber 1, 1693, the Mill Creek Coal Company had driven its 
gangways on the north side up to its lino, and bad not left 
a solid wall of coal wivhin its outer boundary lines of sixty 
feet in width as required by its lease. About the date named 
the Mill Creek Company's breaker was burned and the work- 
ings filled with water and so remained until the colliery was 
reopened in 1906. The Dodson Coal Company extended its 
workings to within three hundred feet of the boundry line. 
In 1908, the trustees under the wills of warren Delano and 
James S. Cox. then deceased, requested the Dodson Coal 
Company, their lessee, to mine and remove the coal up to 
and within one hundred and twenty feet of the boundary line 
so as to leave a pillar of that width, as required by the leases, 
between the two mines. 

The mine inspector notified the Dodson Coal Company 
net to mine within three hundred feet of the Mill Creek Coal 
Company's workings, but the notice was disregarded and the 
company proceeded to drive the gangway of the Buck Moun- 
tain vein into the barrier as required by the landowners. 
The mine inspector thereupon filed this bill against the two 
coal companies and their officers. The amended bill avers 
inter alia: that section 10 of article 3 of the act of June 2, 
1891, P. L. 183, states that "it shall be obligatory on the 
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owners of adjoining coal properties to leave, or cause to be 
left, a pillar of coal in each seam or vein of coal worked by 
them, along the lioe of adjoining property, of such width, 
that taken in coanection with the pillar to be left by the 
adjoining property owner, will be a sufftcient barrier for the 
safety of the employes of either mine in case the other 
should be abandoned and allowed to fill with water;" that 
the barrier pillar now standing between the nndei^roand 
workings of the two collieries is three hundred feet in width 
and the defendants are extending the Buck Mountain gang- 
way ot the Dodson Coal Company's colliery east into the 
pillar and by so doing will reduce the width thereof, and any 
reduction of such width will make it insuf&cient for the safety 
of the employes of either mine in case the other should be 
abandoned and allowed to fill with water; and that the de- 
fendants had been notified by the mine inspector not to ex- 
tend the gangway any further east and that by so doingthe 
width of the barrier pillar would be decreased and the lives 
of all persona working in either of said mines woald be en- 
dangered in case the other should be abandoned and allowed 
to fill with water. The bill prays that the defendants 
be restrained from extending the Buck Mountain 
gangway in the Dodson Coal Company's colliery any 
further mto the barrier pillar, "or doing any other 
matter or thing whatsoever that may reduce the width of 
said barrier pillar," and for general relief. Each of the two 
coal companies and their officers filed answers. Subsequent- 
ly, Warren Delano, Jr., and Frederick A. Delano, trustees 
under the wills of Warren Delano, deceased, and James S. 
Cos, deceased, were permitted to intervene as defendants. 
Tbey filed a demurrer and, that being overruled, filed an 
answer. The learned court entered a decree against all of 
the defendants restraining them from reducing the width of 
the barrier pillar by extending the Buck Mountain gangway 
in the Dodson Coal Company's mine any further into the 
barrier pillar and from making any other opening in any of 
the lifts of the mine, and from doing any other matter or 
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thing that would reduce the width of the b&rrier pillar to less 
tb&n three hundred feet. From th&t decree the trustees of 
the two estates have taken ihia appeal, aud have assijfned 
as error, inter alia, the overruling of the demurrer. 

The trustees allege as one of the grounds of demurrer 
that the bill does not set out facts which entitle the plaintiff 
to the relief prayed for. They contend that under the facts 
averred the court has no jurisdictioo, that the prayer of the 
bill requires the court to determine the width of the barrier 
pillar in order Co give the relief prated for, and that the act 
of 1891 having prescribed the method of determining the 
necessity as well as the width of a barrier pillar, the remedy 
therein prescribed must be pursued, that it is not averred 
that the width of the boundary pillar had been determined 
as required by the act, and that, therefore, the bill would 
not lie. We think the learned court below erred in not sus- 
taining this contention, aud in overruling and dismissing the 
demurrer filed by the trustees. 

It will be observed that the bill is based on article 3, sec- 
tion 10, of the act of June 2, 1891, P. L. 176, 3 Purd. 2566; 
that it avers that the reduction of the width of the present 
barrier pillar would make it insufficient for the safety of the 
mine employes; and that the decree enjoins the defendants 
from reducing the width of the barrier pillar to less than 
three hundred feet. A large amount of testimony was taken 
by the learned court below for the purpose of determining 
what width of pillar between the two collieries was necessary 
to protect the employes. The proceeding, therefore, from 
its inception to and including the final decree was for the 
purpose of establishing the proper width of a barrier pillar 
which should be left to protect the employes in the Dodson 
Coal Company's mine. The court was without jurisdiction 
to determine the question, which was exclusively cognizable 
by the tribunal created by the act of 1891. 

Section 10 of article 3 of the act of June 2, 1891, P. L. 
188, after requitiDg the owners of adjoining coal properties 
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to leave between their mines a barrier pillar of sufficient 
width, as averred in the bill, provides as follows: "sncb width 
of pillar to be determined by the en^neers of the adjoining 
property owners, together with the inspector of the district 
in which the mine is situated, and the surveys of the face of 
the workings along such pillarshall be made in duplicate and 
must practically agree. A copy of such duplicate surveys, 
certified to, must be filed with the bwners of the adjoining 
properties and with the inspector of the district in which the 
mine or property is sltaated." The statute, therefore, not 
only makes it obligatory upon the owners of the adjoiniug 
properties to leave a boundary pillar, put provides the tri- 
bunal by which the width of the pillar is to be determined. 
Thejurisdictionof that tribuna.1 is exclusive, and the court 
is without authority to determine the question. It is settled 
both at common law and under our act of March 21, 1606, 1 
Purd, 271, that where'a statute creates a right or liability or 
imposes a duty, and prescribes a particular remedy for its 
enforcement, sncb remedy is exclusive and must be strictly 
pursued. It is, therefore, apparent that unless there was 
some controlling reason why the statutory remedy could not 
be pursued and the width of the Isoundary pillar could not 
be determined by the tribunal created by the statute, a court 
of equity bad no jurisdiction to determine the width of the 
pillar. We do not understand the learned court below con- 
troverts this position, but holds that the method provided in 
the statute for the determination of the size of the boundary 
pillar does not apply to the case at bar "for the reason that 
the Mill Greek Coal Company, which is one of the adjoining 
owners, has mined the coal and extended its gangways up 
to the line twtween the lands leased to the Dodaoa Coal Com- 
pany and the lands leased to the Mill Creek Coal Company, so 
that all the coal remaining, out of which the pillar is to be 
composed, is entirely on the Morea side of the mine and be- 
longs to the Dodson Coal Company under its lease." We do 
not think this position is tenable. The purpose of the act 
was not only to requii-e the owners of adjacent collieries to 
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leave a boundary pillar, if oecessary, bat alao to create a 
tribunal for the purpose of determininf; the necessity of the 
pillar and the width thereof. The averments of the bill 
disclose that the plaintifl'd right to require a boundary pillar 
to be left is based upon the act of 1891. It recites the perti- 
nent provision of the act, and then avers that a smaller 
dimension than a certain width would render the barrier pillar 
iosufiicieDt for the protection of the employes of the mine. 
The manifest purpose, therefore, in filioff the bill, as appears 
by its averments and the decree entered by the court below, 
was to have the chancellor determine the proper width of the 
barrier pillar, aod to restrain the defendants from "doing any 
other matter or thing whatsoever that may reduce the width 
of said harrier pillar." We are at a loss to see how the fact 
that the Mill Creek Company removed the coaL from its mine 
immediately adjacent to the boundary line can deprive the 
statutory tribunal of the authority to determine the proper 
width of the pillar. If that tribunal should determine that 
DO barrier pillar is necessary, it follows that the Mill Creek 
Company had the right to remove all the coal on its side of 
the boundary liae. If, however, it should determ'ne that a 
pillar of a certain width was necessary to protect the mine and 
the employes working therein, the fact that the adjacent property 
owner removed the coal in violation of its duty would not oust 
the Jurisdiction of the tribunal created by the act of 1891. In 
such case, what the conseqaenoes to the owner of the adjacent 
colliery may be we are not concerned with in this case, and hence 
need not determine. That question can await a decision when 
a proper suit has been brought and the proper parties are before 
the court for its determination. The tribunal created by the 
statute, composed of two mining engineers and a mine inspector, 
is more competent to determine the proper width of the bound- 
ary pillar than a judge inexperienced in such matters and who 
must rely upon the information be obtains from witnesses. The 
voluminous testimony in this case shows the diversity of opinion 
of the several witnesses, and also discloses the wisdom of the 
statute in providing a tribunal composed of three mine experts 
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to determine the questiou. The purpose of the statute is, as 
disclosed by its title, "to provide for the health aad safety of 
peraons employed ia aod about the anthracite coal mines of Penti- 
sylvania and for the protection and preservation of property 
connected therewith." Ample provision ia made in other 
sections for the purpose of earring out other requirements of the 
statute, but none of them confers j urisdictioa upon a chancellor 
to determine the width of a boundary pillar between adjacent 
collieries. The remedy provided in the 10th section of article 3 
of the statute must, thereof, be puisued, and the act of the Mill 
Oreek Company in removing the coal from its mine adjacent to 
the barrier cannot confer Jurisdictiou on a court of equity. 

Following the practice established in Commonwealth vs. Ply- 
mouth Coal Company, 232 Pa. Ill, we will not now reverse the 
decree and dismiss Che bill, but will direct the court below to 
retain the bill until the width of the boundary pillar, or the 
absence of necessity for one, shall have been determined by the 
Inspector and the engineers and surveys are made and filed as 
required by the act of 1891, or until the inspector and engineers 
shall have decided that no pillar is needed for the safety of the 
employes of either mine. When such action has been taken, the 
court below is directed to enter a decree dismissing the bill at 
the coste of the appellee. 
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Malarkey vs. Imschweiler. 

Judgment — Opening — Testimony. 

Tbe proper time to show that a judgment entered upon a warrant 
of attorney is invalid when the testimony is taken upon the rule to open it. 

A judgment will not be opened upon the testimony of the defendant 
which cannot alter, vary or amend the writing which he signed. 

Rule to open judgement. 

No. 141 March Term. 1912. 

Jas. J. Moran, for rule. 

H. O. Haag, Contra. 
Koch, J. July 29, 1912. 

The plaintiff leased a piano to the defendant for a period of 
forty-five months at $360 for the term, to be paid in installments 
as stipulated in certain written articles signed and sealed by the 
parties. The defendant has the right, at the end of the term, 
upon the faithful performance ofall the conditions of said article, 
to purchase the piano for the small sum of seven dollars. The 
^i:reement says, "It is distinctly undeistood and agreed between 
the parties hereto, that this is a contract of i-enting only, and 
not a sale, conditional or otherwise, {and the whole conti-act be- 
tween said parties is espiessed in this agreement' '. The defend- 
ant can read and write. In his petition for the rule in this case 
he says, "Your petitioner has reason to believe that the judgment 
above referred to is inv^id and fraudulent, which your petition- 
er expects to be able to prove at the proper time." The proper 
time to show bow he expects to prove that the judgement is invalid 
and fraudulent is now. And the only evidence he produces is 
that of himself alone. The plaintiffs agent through whom the 
lease was made, contradicts the defendant. Defendant asserts 
that it was part of the contract that the pianoshould be satisfac- 
tory to him. If that be true, he should have put it into the 
written agreement, because it would be the leading condition in 
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his own behalf. Hia teetdmODy alooe, aod eapeoially whtjo flatly 
ooDtradicted oould not be accepted to alter, vary or amcDd the 
written articles which he signed and therefore it would be use- 
less to open the judgment, for there would be nothing for sub- 
missioD to a jury. 

And DOW, July 29, 1912, the rule is discharged. 



Korthem Elec. Mfg. Co. vs. Columbia Brewing Co. 

Aotof 1901. P. L. 431— Notiice of intention to file lien— Act 
of 1906, P. L. 172— Service of notice. 

The act of 1901, P. L. 481 raquirea sub contrmcton to Hrve notice of 
an intention to file a claim within three months af t«r the last work waa done 
or material funiiahed and the 

Act of 1906, P. L. 172 requires that the lien, when filed, must set forth 
when and how service of such notice waa made upon the owner. 

When a contract is made with a man about the boaineM of his craft 
the usages of that trade enter into and are part of that contract. 

When tbe lien contains all averment* according to the contract a 
Jury must determine the safBdenc^ of the averments. 

Superior Court. (For opinion of Common Pleas see 6 Bch. 
Leg. Bee. 23.) 

B. W. Shoemaker, for appellant. 

J. B. Coyle and A. W. Schaick, for appellee. 
POBTEH, J. July 13, 1911. 

The plaintiff appeals from an order of the court below 
striking off a merchanie'B lien. The ground upon which the 
learned Judge of the court below based bis action waa that the 
notice given by the appellant to the ovner of an intention to 
file this lien had not been served in time. 

The claim as filed averred that written notice of the ioten- 
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tion to file the lien had been duly served upon the owner on 
the 27th. day of October, 1908, and that it was so served is 
not questioned. Whether service upon that day wa» in time 
is, for present purposes, to be determined by the facts averred 
in the claim as filed, and not from matters outside of the 
record; Thirsk vs. Evans, 211 Pa. 239; Burger vs. Moss Cigar 
Co., 225 Pa. 400; Hiestand vs. Keath, 229 Pa. 149. The 
eifchth section of the act of June 4bh., 1901, P. L. 481 requires 
sub -con tractors to serve the owner .of the building with writ- 
ten notice of an intention to file a claim within three months 
after the last of his work was done or materials furnished 
and the eleventh section of the same statute, as amended by 
the act of April 17lh., 1905 P. h. 172, requires that the lien, 
when filed, must set forth when and how service of such notice 
has been made upon the owner; Bametzrieder vs. Cannevin, 
44 Pa. Superior Ct. 16. The court below held the averment of 
theclaim as to the time of the service of the notice upon the 
owner to be sufficient and, for the purpose* of the motion 
then pendini?, accepted as an established fact the service of 
the notice on October 27th., 1908. The court, however, was 
of opinion that the claim as filed failed to sufficiently aver 
any item for materials furnished or work done later than 
May 13tb., 1908, which date was more than three months 
prior to the date of the service of the notice, and for that 
reason struck off the lien. 

The court in reaching this conclusion held that the la&t 
two items in the bill of particulars, which was embodied in 
the lien, were so defectively set forth that they must Ije 
stricken out and disregarded, and the striking out of these 
items left all the earlier charges in the bill of particulars 
subject to the objection that the notice was not served in 
time. The charges which the court thus held must beelim- 
inated were (1) "1908, May 27th. to August 12th., Cost of 
erection in the building at Shenandoah, Pa. $100.00." and 
"September 3rd., To putting in new filler on ends of frames 
' $2.00." If these items stood alone, without explanation con- 
' cerniag them, the question here presented might not be 
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without difficulty, but the; did not stand klona and they 
were fnlly explained in the body of the claim. The plaintiff 
had attached to and made part of his claim as Sled the con* 
tract between it and the principal contractor, which was in 
writing. That contract and all the averments of the body 
of the claim are to be considered in determining whether or 
not the items, which the learned jud^e of the court below 
held mast be stricken out, were sufficiently averred as matters 
constitutioK a lien and as of the time stated in the bill of par- 
ticulars, and whether it sufficiently appeared from the aver- 
ments of the claim that any work and materials, which were 
the subject of lien, had been done and furnished within three 
months prior to the service of the notice; American Car A 
Foundry Co. vs. Alexandria Water Co., 215 Pa. 520. The 
claim was filed to secure a lien for the balance dne for the 
construction, erection and Installation in the building of two 
electric generators for light and power service. The written 
contract required the appellant, whose manufacturing estab- 
lishment was in the state of Wisconsin, to deliver and erect 
these generators "at the plant of the Columbia Brewing 
Company, Shenandoah Pennsylvania," for the lump sum of 
$8110.00. The mere finishing of the parts of these two 
machines at the factory of the plaintiff, in the State of Wis- 
consin, did not complete a delivery of the materials to the 
building or to the principal contractor, under the terms of 
this contract. The appellant was required not only to de- 
liver the parts of these machines at Shenandoah, Pa., but 
be was required to assemble those parts so as to constitute 
two distinct and complete machines and install those machines 
ready for operation in the building of the brewing company. 
The erection and ingtallation of the electric generators, in 
the building of the appellee, was necessary to complete the 
contract, and the date of the completion of that work would 
be the time of the final delivery to the building. The claim 
set forth the written agreement to furnish the two geucr- 
ators for a lump sum and distinctly stated the undertaking 
of the appellant to erect the machines in the building of the 
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appellee, ready for operation. There was attached to tha 
coatract detailed specifications, which full; informed the 
the owner of the bnildio^ the precise manner in which the 
machines were to be constructed and gave all necessary in- 
formation as to the materials of which tbey were composed, 
and the claim distinctly averred that the work was done in 
accordance with the contract. The statements of the claim 
embraced, perhaps, unnecessary details as to the manner in 
which the appellant proceeded to execute this contract, it 
stated that the pieces which when put toother mode up the 
component parts of the two generators, ' 'with a field rheostat 
(or each of them, being contained in five boxes of an aggre- 
gate weight of 22803 pounds," were shipped by prepaid 
freight from Madison, Wisconsin on May ISth., 1908. It 
averred that the prices for said separate pieces of the 
machines, "so far as the same can be separately stated being 
as follows (the dates for all the items except the lost one be- 
ing the dates of shipment and not the dates of actual delivery, 
nor indicating the time of the completion of the erection of 
the generators in the building);" and then follows the bill of 
particulars, stating the several parts of which each machine 
was composed, and the estimated value thereof at the point 
of shipment, all of the dates of said items being given as 
May 18th., 1908. It thus clearly appears on the face of the 
lien that these dates are the date of shipment from the fac- 
tory and not the date when the erection and installation of 
the generators had been completed at the building of the 
appellees. There appears in this bill of particulars an item, 
charged as of May 18th., "Freight prepaid on the entire 
shipment as above $110.00." Following all these come the 
two items which the oonrt below held must be stricken from 
the lien. The item for the cost of erection of the machines 
in the building, from May 27lh. to August 12th., would be sub- 
ject to the objection that it was a lumping charge for $100.00, 
if it were presented as a distinct item of claim. This is not 
here, however, presented as a distinct item of claim, the 
purpose of its introduction was to clearly reveal to the 
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defendanta precisely what had been done under the lumping 
contract to furnish and erect two completed machines ready 
for operation. The final item"1908, September 3rd., To put- 
ting in new filler on ends of frames |2.00," manifestly refers 
to the frames mentioned in the specifications which were a 
part of the written contract. The claim disiinctly avers that 
all the items in the bill of particulars, which necessarily in- 
cludes the item in question, were furnished under the written 
contract, and the attgregate of the items set forth Id the bill 
of particulars is $3110.00, the exact amount of the contract 
price for the furnishing the two electric generators. The 
claim avers that the contract for the machines furnished 
fixed the price at the lamp sum of $3110.00. The bill of par- 
ticulars gives in detail the items of material and work fur- 
nished and thi^ aggregate value of these various items corre- 
spond with the lump sum mentioned in the contract. This 
gave all the information that the appellees needed to enable 
them to deal intelligently with the claim and protect them- 
selves. The owner can readily ascertain, if he desires to 
know, whether or not the contract price was exorbitant and 
beyond the fair value of the materials agreed to be furnished; 
Willson vs. Cannevin, 226 Pa. 362. The machines were to 
be erected and were erected in the building at Shenandoah 
and whether the contract price was exorbitant would depend 
upon their value at that place, and the consideration of this 
question would necessarily involve what it would reasonably 
cost to transport the machines to that place and there erect 
them. The claim having sufficiently averred that the itena 
of September 3rd. was furnished under the contract, it can- 
not be said to clearly appear that this allegation was not 
well founded, nor can it be confidently asserted that this 
work was not necessary to complete the contract. When a 
contract is made with a man about the business of his craft 
the usages of that trade enter into and are a part of the 
contract. We frankly confess that we do not know the meac- 
ing of the term "filler on the ends of frames," when used 
with reference to an electric generator. We cannot say 
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wbather it is necesaary that the patting in of the filler shonld 
be deferred until the laat thioK before the machinu is readj' 
for operation, nor how the ends of the frames should be pro- 
tected daring the course of traasportation and erection of the 
generator. Whether the introduction of this item in the bill 
of particulars was proper under the contract, or was a mere ' 
subterfuge can only be determined by a jury. Independently 
of this item, however, the claim distinctly avers that the 
work of erection and installation of the generators was com- 
pleted on the Srd. day of September, 1906, and there is nothing 
upon the face of the claim to impeach this averment. Ve 
are of opinion that the court erred in striking off the lien. 

The order of the court below is reversed, the Hen Is re- 
instated, and the record is remitted for further proceedings. 



Elm City Lumber Co. vs. Haiipt. 

Bale 7 — Fartnership — Affidavit — In&tnt. 

Rule TprovldeB that in sctiona against corpontionB or partnershipa the 
pl^tiff nsed not prove the incorporation or partnerahip unleu tbe 
defendant denies it. 

If one of the partiee is an infant hia tnuisactiona bind the firm and 
execution may be levied againat Qrro property and the individual proper^ ' 
of the partners who are of age. 

Superior Court 87 October Term, 1911. 

C. E. Beii;er and B. P. Hicks, for appellant. 

J. F. Minogue, for appellee. 
POETEK, J. July 17, 1912. 

The plaintiff brought this action against the defendants, as ' 
a partnership, "doing business under the Arm name of D, F. 
Haupt " The action being agaiust the partnership, the necessity 
for the production of evidence by the plaintiff tending to eetab- 
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lish the existence of that partoerafaip was to be determined 
under the lawfully adopted rules of the court below r^ulatiog 
trials of issues of fact, among which is: "Rule 7: That in actions 
by or against corporations or partneiships it shall not be neces- 
sary for the plaintiff to prove the partuerahip or incorporation, 
but the same shall be admitted as alleged on the reoord, unless 
one or more of the defendants shall file an affidavit and serve acopy 
thereof upon the plaintiff or his attorney not less than thirty dxys 
before the trial of said cause, denying the existence of the part- 
neiship or inoorporation as allied, and stating to the best of his 
knowledge or belief whether there is any partnership or incorpora- 
tion in relation to the subject matter of the action, and who are 
thepartnera, or the name and style of the corporation," Wbena 
rule of court of this character expressly provides that a foot 
material to plaintiffs right to recover, duly averred on the reoord, 
shall be taken as admitted, unless the defendant file an affidavit 
denying the fact and serve a copy therof upon the plaintiff or 
his attorney it is, incumbent on the defendant not only to filp the 
affidavit of record but to serve a copy thereof upon the plaintiff 
or his attorney: Higgina Carpet Co. v. Latimer, 166 Pa. 617; 
Organ Co. v. Ecker, 184 Pa. 350j American Structural Steel Co. 
V. Annex Hotel Co., 226 Pa. 461. The plaintiff, in order to bring 
himself within theoperation of the rule in the present case, wasonly 
required to bring his action against the defendants as partners and 
to charge them as such in his statement; this hedid. The defen- 
dants were then required, by the rule, to act, if they desired to 
put the plaintiff to proofs of the existance of the partnership 
and that this was a partnership transaction, they must both file 
the affidavit denying the fact and serve a copy thereof upon the 
plaintiff, or his attorney. These defendants did file an affidavit 
denying the existeneeof the partnership, but the record disclosed 
no proof of service of notice of filing that affidavit upon the 
plaintiff, nor was there a scintilla of evidence tending to show 
that any attempt had been made by the defendants to give the 
pifuotiff the notice required hy the rula This being the case, 
the learned judge of the court below held that the plaintiff was 
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not requii-ed to produce evidence of the existeoce of the partoer- 
sliip and that, under the rule, the f^ct of partoerabip most be 
taken as admitted. It has been repeatedly held that a court is 
the best exponent of its own rules, and that such construction 
will not be reversed unless it is manifestly erroneous and in- 
jurious. The ruling of the court below was fully sustained by 
the authorities above cited and we certainly would not be war- 
rantedio holding that the ruleing wa^ erroneous. This dispones of 
all the specifications of error, except the second. 

The defendant D^vid F. Haupt was, at the trial, admitted 
to have been a minor at the time of the delivery of the goods in 
question to the defendant firm. This being the case, he upon 
coming of age notified the plaintiff that ho dislaimed liability 
for this claim, because of his minority at the time the goods were 
delivered. There was no evideuce in the case that he, upon 
attaining his majority, disaffirmed the partoersbip. There was 
8ubmitt«d to the court below a point requesting an instruction 
thattherecouldbenoverdictagainstDavid F.Haupt, which point 
the court refused, and that refusal is the subject of the second 
specification of error. An infant cannot, as agaiast his copart- 
ners, insist that in taking the partnership accounts, he shall be 
credited with profits and not debited with losses, and as against 
the creditors of the firm he has no higher rights to the firm 
property than the adult partner; his only right ia immunity from 
personal liability: Pollack ou Contracts, 4th ed., d. 56; Bateson 
I^rtnerahip, 147;22Cyc B8«;Avery v. Fisher, 28 Hun. (N. Y. ), 
608; Hill v. Bell, 111 Missouri, 135. The plaintiff was entitled 
to a Judgment which would bini tlie property of the firm and 
Samuel G. Haupt and Salindi Htupt, individually, but as 
against David E, Haupt it was entitled to a judgment limited to 
the property of the firm, and not binding him individually. The 
court below could not have affii'Uii th3 request of David F. 
Haupt for an instruction that th3rs could be no verdict against 
him, for the plaintiff was entitleJ, as against him, to a Judg- 
ment limited to the firm assets. The judgment must, however, 
be modified so as to limit its lien and that of any execution is- 
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sued thereoD to the property of the firm and that of Samuel C. 
Haupt and Saliuda Haupt. 

Thejadgmeot ia modified by limiting ' the lien thereof and 
of any execution tbereOD issued to the iodiTidiial property of 
Samuel C. Haupt and Salinda Haupt and the partnership prop- 
erty of David P. Hanpt, Samuel C. Hanpt and Salinda Hanpt, 
doing business under the firm name of D.' F. Hanpt; the said 
David F, Haupt being hereby released from individual liabil- 
ity under said judgment; and as modifi(<d the judgment is 
affirmed. 



McGeehan vs. Glastem Penna. Rfs. Co. 

Negligence— Question for jury. 

When ft street nilwa; company mainbtins ft Bignal at a pabb'e road 
erouing at g^^ade and permits it to remain out of order it constitutes 
negligence for vhich it is liable in damacos if a person is injured at such 
crossing by a collision. 

When the testimony sbowi that trees and onderbnisb between the 
public road and railway track prevented a view of the track; that thecar 
was running at a high rate of speed and that no notice of its approach 
was given by gOng or whistle, a prims facie case of negligence is made 

Superior Court. (For opinion of Common Pleas see 8 8. 
L. R. 24). 

B. H. Koch, for appellant. 
J. O. Ulricb, for appellee. 

Per. Cariam, March IS, 1912. 

The only question presented by this appeal is whether 
nnder all the evidence a verdict should have directed for 
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the defeodant. Ou a dai'k night the plaintiff waa riding in a 
buggy ou a countiy road which for a distance of twelve hundred 
feet was practically parellei with the defendant's tracks and but 
a few feet therefrom. At a point where the tracks curved and 
crossed the road, the defendant maintained an electric bell 
which rang automatically when a car was within five hundred 
feet of it. On the night of the accident, the bell was out of 
order and did not ring and this condition has been reported to 
the car dispatcher severel hours before. The plaintiff was familiar 
with the crossing and stopped when about twenty feet from it 
and looked and listened for a ear and listened for the sound of 
the electric bell, and continued to look as he advanced to the 
crossing. His carriage was struck by a car running in the direc- 
tion he was driving. The teattmony on behilf of the plaintiff 
was that the trees and underbrush at the side of the road inter- 
fered with a view of the tracks, that the car was running at a 
very rapid rate and that no notice of its approach was given by 
gong or whistle. This made out a prima facie caseof n^ligeoce 
hy the motorman without disclosing negligence by the plaintiff. 
The case was therefore for the jury. 
The judgment is affirmed. 
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McDoDOugh v8. Gensemer. 

Acts of April 22, 1903, P. L. 247 and llarch 21 , 1907, P. L. 
26— AoDexatioD of land to borough's — FetitionerH. 

The Mt of April 22, 1903, P. L. 247 as amended by the »ct of March 
21, 1907, P. L. 25, provides the method bj which the burgeu and town 
council of a borough may annex lots adjacent to the borough in the same 
or an adjoining County. 



Superior Court (For opiuiou of common pleas see 7 S. L. B. 
241.) 

B. S. Bashore, F. O. Farquhar aud 8. M. Entetlioe, for 
appellant. 

E. P. Leuschner and F. V. Filbert for appellee. 
PoBTEB, J. March 1, 1912. 

The defendant borough, upon the petition of a number of 
the freehold owners of lots in a section of land adjacent to the 
borough, had by ordinance declared the admission of such section 
of land to the borough, and filed in the court of quarter sessions 
of the county the plans and records required, under the provisions 
of the Acta of April 22, 1903, P. L. 247, and March 21, 1907, 
P. L. 26. The plaintiffs the filed in then court of common pleas 
this bill Id equity, averring that the {petition to the borough 
council praying the annexation of the territory had not been 
Bigned by a majority of the freehold owners of lots in the teni- 
tory annesed, and praying that the ordinance of aoaexation be 
decreed to be null and void. The respondents filed an answer 
averring that the petition had been signed by a majority of the 
freehold owneiH of lots in the territory in question, and the plain- 
tiS^ filed a replication joining issue in the matters all^;ed in the 
answer. The parties produced at the hearing testimony tending 
to throw light upon the Dumt)er and identity of the owners of 
lots ia the territory affected by the proceeding. The learned 
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judge of the court below made separate and distinct fiodiugs of 
fact as to the individuals whose chai'acter as freeholders of the 
district was in dispute between the parties, and arriving at the 
conclusion that the petition had been signedbyamajority of the 
freehold onuers of lota, he dismissed the bill. The plafotifi^ 
api>eal from that decree. 

There is no oeccssity for considering the assiguments of error 
in detail. The appellants concede that the petition was signed 
by thirty-eight duly qualified freehold owneis of lots in the 
section of land annexed to the borough. They assert that the 
total number of such freehold owners of lots in the district at 
the time of the annexation was eighty-four. If the evidence 
established that there were eighty-four freehold owners of lots 
and the petition was only signed by thirty -eight of such owners 
the council of the borough had no jurisdiction to ordain the 
aonexatioQ of the district, and the plaintiff were entitled to the 
relief for which they prayed. 

But in order to make up the eighty-tour freehold owners 
of lots they count as nine the widow, the children and the 
grandchildren of Guy Wheeler, deceased. The only evidence 
which they offered in support of their contention that these 
nine persons should be counted as freehold owners of lots 
in the territory annexed was the oral testimooy of of F. B. 
Wheeler, one of the heirs of Guy Wheeler. He said, "We 
claim title to the land upon which that railroad lies there; 
but the railroad has possession of it." He referred to the 
Schuylkill & Susquehanna Railroad, which had been con - 
strncted more than thirty years earlier and the tracks of the 
railroad company had been maintained upon it during all of 
that period. He explicitly testified that the only ground 
which they claimed was the strip upon which the railroad 
company maintained its tracks. He testified that the com- 
pany bad taken it in the exercise of the right of eminent 
domain, before Guy Wheeler had acquired any title to it, 
and while it was in possession of a former owner. He fur- 
ther testified that neither Guy Wheeler nor any of bis heirs 
had ever been in possession of this strip of land. He testi- 
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fied that the railroad company never bad paid the fonner 
owner for the land, and that seems to have been the only 
ground upon which he thought he and the other heir of Guy 
Wheeler had any interest in the land. 

The sum of this testimony, assuming it to be true, is that 
the railroad many years ago took this strip of land in exer- 
cise of the right of eminent domain, when the land was 
owned by some person with whom the Wheelers had no 
connection. Neither Guy Wheeler nor any of his heirs ever 
have been in possession of this strip of land. When the 
railroad company entered under the right of eminent domain 
and filed its bond that divested the title of the former owner, 
whoever be was. and in order to obtain compensation for his 
land which had been thus taken he could only look to the 
bond. "The estate acquired by a railroad company by a 
condemnation of land is often spoken of as an easement, but 
the term is used in alooseway for the purposeof distinguish- 
ing it from a fee:" Pitts., Ft. Wayne & Chicago Railway Co. 
vs. Peet, 152 Pa. 488. "It would seem to be rather a fee in 
the surface and so much beneath the surface as may be 
necessary for support, though a base or conditional fee, ter- 
minable on the cesser of the use for railroad purposes:" 
Penna. Schuylkill Valley Railroad Co. vs. Paper Mills, 149 
Pa. 18; Philadelphia vs. Ward, 174 Pa. 45. But no matter 
what the nature of the interest in the land which remained 
in th« former owner, after the exercise of the right of 
eminent domain by the railroad company, the burden was 
upon these appellants to show that the nine persons alleged 
to have succeeded to the rights of Gay Wheeler, if he had 
any rights, were freehold owners of lots in the district in 
question. The only witness called by them testified that 
neither Guy Wheeler nor any of his successors had ever 
been in possession of the land. All that he testified to was 
that they claimed the land. The plaintiff did not see fit to 
inquire how tbat claim arose, whether by deed, will or other- 
wise. They produced no deed, will or other evidence tend- 
ing to show title to this strip of land or any land thereon 
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abutting, in Wheeler or any person under whom he claimed. 
They did not attempt to show under whom he claimed. The 
Wheelers never having been in ponses^ion, it was incumbent 
OD the appellant in thia proceeding to do more than merely 
show that they claimed the land, they should have produced 
evidence tending to established that the claim was well 
founded. The conclusion of the court delow that the widow 
and heirs of Guy Wheeler, deceased, being nine in number 
could not, under the evidence presented, be held to he free- 
hold owners of lota, was free from error. Striking these 
Qlae persons from the list counted by the appellants in mak- 
ing up the number of eighty-four freeholders for which they 
contend, leaves only seventy-five. The appellants admit 
that tbirty-eight duly qualified freehold lot owners signed 
the petition, and as that is a majority of seventy-five it is 
not necessary to consider whether the other nine persons 
who signed the petition, making in all forty-seven, were or 
were not duly qualified freehold lot owners. 

The decree is affirmed and the appeal dismissed at cost 
of the appellants. 
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ActB of May 13, 1887 P. L. 108 and June 9, 1891, P. L. 
267. 

Brewer's lioenae — Fecuoiary intereBt in liquor basiness. 

The mt of Hay 13, 188T, P. L. 108, S«c. 5, requires Hie ipplicantfor 
a retail liquor license to sweu Hiat fae is tbe only person in any manner 
pecuniarily intereeted in the businesB bo asked to be licensed and that no 
other perscHi ahaJl be in any manner pecuniarily interested thereiaduring 
the continuance of the license. 

The act of June 9, 1691. F. L. 257, sec 4, regulating the sale of 
liqnon by wholeeaie dealers, brewers, &c. requires the applicant for such 
license to swear that none of the applicants are in any msnnerpecuniarily 
interested in the profits of the business conducted at any other place in 
said oomty iriiere any of said liquors are sold or kept for sale." These 
acts do not prevent the brewer or wholesale dealer owmng the bnildiog 
in which a retail business is conducted but the ownership of a large num- 
tnr et sueb boildiRgs is a cireumstanee proper to be considered by the 
Court in passing upon an application for a brewing or wlxdeeale license. 

Saperior Court, No. 70, October Term, 1911. 

W. K. Woodbury, Guy K and Otto E. Farquhw, for 
ftppellant. 

W. P. Bamaey and A. D. Knittle, for appellee. 
POBTZB, J. March 1, 1912. 

The appellee, a limited partnership association, presented 
a petition for a lioense to brew and sell maltaod brewed liquors, 
ander the provisiooa of the statutes r^ulating the tenting of 
Bucb licenses. The appellante filed a lemonstranoe against the 
granting of aaid license, assigning several reasons, the only one 
material to the question here presented being: ''The applicant ia 
pecuniarly interested in the profits of the business conducted at 
other places in said county where liquors are sold. " The court, 
after a hearing at which evidence was produced, granted the 
license, and the remonstrants appeal. 
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The determination of the issan nueed by the ■ 
filed Deoessarily required the production of evidenoe and the 
court below was vested with a diaoretion in passing upon the 
questions of fact involved. That an appeal in proceedings of this 
kind ifi to be oousidered as a certiorari, which briogB up only 
the i-eoord, and that where there has been a hearing and testi- 
mony, the conclusion of the court below as to the facts cannot 
be reviewed, has been so frequently declared that it ought now 
to be accepted as settled. The appellants in the presen t cose seen 
to have recognized this principle, for they have abstained from 
printing in their paper-book the evidenoe upon which the court 
below based its findings of taut. The opinion filed by the court 
is not in strictness a part of the record and is only to be con- 
sidered for the purpose of ascertaining the grounds upon which 
the court based its action. The opinion of the learned judge of 
the court belowstates the grounds upon which he based his action, 
which may be thus summarized: Two stockholdera in this limit- 
ed partnership association, the appellee, owned in their reapeo- 
tive individual rights a number of houses which were leased to 
other parties who held licenses to sell liquots at retail and the 
several tenants used the properties ao held by them, reapeetively, 
for purposes of that business. . 

The opinion recogaizes the fact that the covenants of 
the lease, the cirenmatancee of the parties and their conrse 
of dealing, might be such as to give the owner of the prop- 
erty ouitral over and an interest in the bnsiness of selliDg' 
liqoor at retail upon tbe premises, and apon that point, sayS) 
"We said last year, and we reaffirm it, that any arrangemeDt 
by which the landlord undertakes bo compel the tenant to 
purchase and sell exclusively the product from the brewery 
of the owner would be a violationof the spirite of the statute 
at least. . . . Bat this fact must be proved before thecourt, 
like any other allegation, and the mere ownership or leasing 
of the premises is not suflficieat evidence to warrant ua in 
saying that the landlord coerces the tenant and compels htm 
to boy hia product, and particularly so when, the only evi- 
dence adduced is that the landlord himself, who denies any 
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such arrangement. We are, thereof, of the opinion that the 
ownership and leasing of property by & brewer, in which 
there is a I'etail license, is not prohibited by the various acts 
relating to the sale of liquor." 

The appellants contend that the mere ownership by a 
brewer of a building, which is leased to a tenant who uses it 
for the purpose of doing bU3ines<i under a license to sell 
liquor at a retail, is a violation ot the provisions of the sixth 
section ot the Act of June 9, 1891, P. L. 257, which is in the»e 
words: "That none of the applicants are in any manner 
pecuniarily interested in the profits of the business conducted 
at any other place in said county where any of said liquors 
are sold or kept for sale." The question, as presented by 
appellants, may be thus fairly staled: When an owner of a 
building leasee it to a tenant who obtains a license to sell 
liquor at retail and carries on that business in the building, 
does the owner of the building have a pecuniary interest in 
the profits of the liquor business thus carried on by his tenant, 
within the meaning of the statutes regulating the sale of 
liquors? The Act of May 13, 1887, P. L. 108, regulating the 
sale of liquors by retail, and the granting ol licenses thereof 
In its fifth section, requires that the applicant shall swear 
that be "is the only person in any manner pecuniarily inter- 
ested in the business so asked to be licensed, and that no 
other person shall be in any manner pecuniarily interested 
therein during the continnance of the license." This same 
section requires that be shall state under oath, "the name of 
owner of premises" for which he asks a license. 

Now if the owner of the premises, merely because he 
owns the building, has a pecuniary interest in the liquor 
bu'sitesB carried on by his tenant it necessarily follows that 
when the petition of an applicant for a retail license shows 
upon its face that he does not himself own the building, the 
license must under the provisions of the statute be refused. 

Theowner of a building, whether it be used as an hotel, 
a bank, or a dry goods store, does not because of the mere 
relation of landlord and tenant acquire an interest in the 
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profits of the busioess of hia tenant, a.s such. The owut may 
be iuterested ia the success of bis tenant, for the rent will then 
be more promptly paid and the amouDt of it may in the future 
be increased, but that is not the kind of interest with which this 
statute was dealing. The ownership by a brewing compaoy of 
a large Dumber of buildiuf^ leased to teuants who carry on a re- 
tail liquor business therein ia a circumstance proper to be consid- 
ered by the court, in passing upon an application for a license 
by a brewing company, in ascertaining whether such company 
has a pecuniary interest in the profits of the business done by 
its tenants under the retail liquor licenses. 

The covenauta of the leases under which the tenants hold, 
or an agreement collateral to the lease, or the evidence as to the 
manner in which the parties do business, may establish to the 
satisfaction of the court that the brewing compary has a pecu- 
niary interest in the profits of the business done under the retail 
licenses and that the saloons are mere agencies of the brewery. 

But the mereownership of property, without more, does not 
so conclusively establish that the landlord has a pecuniary inter- 
est in the profits of the business done by his tenant as to war- 
rant us in holding that the granting of the license in the present 
case involved an abuse of discretion by the learned judge of the 
court below. 

The order of the court below is affirmed and the appeal dis- 
missed at oost of the appellants. 
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Gift — Intention of tlonor. 

A gift is the Kt Iq? which the owner of a thing intentional 1y and 
voluntarily tmnsferB the title and posseBsion absolntely of the same from 
biinself to another without consideration or power of revocation. 

Petition to compel assignment of stock. No. 23 March Term 
1912. 

C. E. Berger, N. S. Farquhar and E. A. Beddall, for peti- 
tioner. 

W. K. "Woodbury, Contra. 

WiLHELH, P. J. Augnst 26, 1912. 

Jesse Turner died in the year 1889, testate, leaving a last 
will and testament in -which he provided inter alia, as follows: 
' 'I further give and bequeate unto my said wife all the dividends 
which Bhall be declared after my death, during her natural life, 
upon all my shares of the capitol stock of the Washington Oas 
Light Company, of the Miners' National Bank of Pottsville, and 
of the Pottsville Water Company; and I hereby authorize my 
ezeoutors, hereinafter named, when they shall think proper so 
to do, to sell and assign all or any part of said stocks, and to 
make new investments of the pi'oceeds thereof, and to alter and 
change such uew investments, without application to or order 
of any court and at her death I give the capital or principal of 
all such stocks or of the investments in lieu of them, to my said 
two sous and to the lawful issue of them or either of them (should 
they, my sons, or either of them die before my said wife) share 
and share alike, such issue to take only such part or share as his, 
her or their parent or parents would take, if living. ' ' 

Inthis will and codicil thereto he appointed WillianL. Whit- 
ney and his sons Frank K. Turner and William Wallace Turner 
executors of his last will and testament. All of the exeoutora 
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having died, letters d. b. n. c t. a. were subsequently issued to 
Alatilda Turuer and Harriet T. Turner. Matilda Turner haviug 
died in the mouth of November 1911, Harriet T. Turner filed an 
account as surviving administratrix d. b. u. c. t. a. ofsaid estate. 

Elxceptions were filed to this account by W. H. Lewis and 
W. K. Woodbuay, administrators c. t. a. of the estate of Matil- 
da Turner, deceased. The exception pertinent to this issue reads 
as follows: "The stock dividend issued by the Pottsville Water 
Company was income and belonged to the ti^tate of Matilda Tur- 
ner, deceased, and not to the Estate of Jesse Tumor, deceased, 
as set forth iu above account." 

Upon the audit of the estate of Jesse Turner, deceased, tes- 
timony, covering this exception was taken and it has been agreed 
by counsel that the testimony taken at the audit shall be taken 
as a part of this issue. 

The matter before us is a petitition of Elizabeth LeHuray 
Silver, one of the legatees under the will of Matilda Turner, de- 
ceased, alleging that two hundred and seventy-one shares of the 
stock of the Pottsville Water Company issued November 23, 1910 
to the estate of Jesse Turner, deceased, is the property of the 
estate of Matilda Turner, deceased, and praying that the surviv- 
ing administratris: &c., of Jesse Turner, deceased, be directed to 
assign said shares to the representative of the estate of Matilda 
Turner, deceased. 

It appears that Matilda Turner was the wife of Jesse 
Turner, and under clause "a" of the will of Jesse Turner, his 
wife was bequeathed all the dividends during her Jife upon 
all shares of the stock of the Washington Gas Light Company, 
of the Miners' National Bank and the Pottsville Water Com- 
pany. On two occasions, early in the widowhood of Matilda 
Tnrher, the Washlnguon Gas Light Company issued scrip 
dividends upon the stock held by the estate of Jesse Turner 
which were afterwards converted into stock or bonds, and 
the widow, by assignment, divested herielf of the principal of 
these scrip dividends and reserved to herself only the income 
or part of the income arising therefrom. On the 33rd of 
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November, 1910, the Pottsvllle Water Ccmpany issued a 
stock dividend of two hundred and sevem;-ODe shares on 
the slock held b; the estate of Jetse Tuiner, decta^ed, and 
this is the stock in disputo uoder this issue. 

Harriet T. Twiner, sinvi\inB pdministiaiiix d. b. n. c. 
t. a. claims the two hundred and seventy-one shares of stock 
Issued as a stock dividend by the Pottsvllle WaterCompany 
is the property of the estate of Jesse Turner, deceased, and 
has included the same in ber account upon the theory that 
said stock was given to the estateof Jesse Turner by Harriet 
Turner in ber lifetime. 

The facta lelied upon to establish a gift are that the 
Water Company issued the stock dividend certificate of sto( k 
in the name of the estate of Jesse Tu rner, deceased, and after 
tbe receipt of the stack by Matilda Turner, she and Hiirriet T. 
Turner, ber coadmlnstratriz, signed a receipt for said slock 
certilicate as administratnces of the estate of Jesse Tui ner, 
deceased, whereupon, Matilda Turner handed to Harriet T. 
Turner tbe stock certificate and directed ber to have it placed 
in the security box in tbe bank where tbe other securitiesof 
tbe estate were kept, which was done, end tbe oeriificates 
remained in that box down to tbe time of thedeatb of Matilda 
Turner wbicb occured about one year after the receipt of 
tbe stock certificate. Subsequent to tbe receipt of the 
water stock dividend, Matilda Turnerand berco-administra- 
triz, divided the commission on the income from the stock 
evidenced by tbe new certificates just as they did on all the 
income from the estate of Jesse Turner. Two dividend 
checks each one covering the whole dividend on the water 
stock originally the property of tbe estate of Jesse Turner, 
and the stock dividend subsequently issued, were mailed lo 
the administratrices and were endorsi d "pay to .the order 
of Mrs. Matilda Turner and presumably signed Mis. Matilda 
Turner, Harriet T. Turner, administrators of tbe estate ct 
Jesse Turner", and afterward endorsed by Mrs. MatildB 
Turner. 
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The above are in substance all the reliable facts in sup- 
port of the gift. Id saying: this, I am not unmindfttl of the 
depositions of Johanna Moyer, apparently an honest and 
well disposed woman seventy-two years of age, whose mem- 
ory was so unreliable, her testimony has no weight because 
I am unable to gather anything from it either in support or 
against the gift of the water company stock dividend and 
her depositions leaves tbe matter in the same condition it 
would have been if she had not testified. 

Tbe question to be decided is were tbe statements, con- 
duct and actions of Matilda Turner of such a character that 
a valid gift of the stock iu dispute was established. A gift 
is tbe act by which tbe owner of a thing voluntarily transfers 
the Utle and possession of tbe same from himself to another 
without any consideration. To constitute a gift it must be 
voluntary and absolute. Scott vs. Lauman, 104 Pa. 598. Id 
re Trough, 75 Pa. 115; Zimmerman vs. Slreeper, 75 Pa. 147. 
To cOTistitute a gift there must be more than a mere purpose 
to give it; must be a purpose executed. Walsh Appeal, 122 
Pa. 177. to establish a valid gift inter vivos the purpose of 
the doDor to make the gift must be clearly established and 
the gift mast be completed by actual or constructive delivery 
without power of revocation. Waynesburg College Ap, 111 
Pa. 130; Hoefer vs. McKilvey, 23 Supt. Ot. 202. Where tbe 
donor retains dominion over tbe property or where a locus 
penitentice remaiusinhim, there is no legal and perfect dona- 
tion. Mechlings Ap., 2 Grant 157. 

Cionditions surrounding tbe donor and donee are frequent- 
ly considered to ascertain the intention of tbe donor. In this 
case we have a woman we conclude was well advanced in 
years, because Johanna Mayer said she lived with her for 
forty-two years, tbe receipient of a stock certificate, being 
a stock dividend on other stock from which she received the 
income. This stock dividend or a i>ortionof it was her prop- 
erty, notwithstanding the fact that the company issued it in 
the name of the est'iate of her deceased husband. She direct- 
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ed co-admlnsti-atHz to place the oertific«te in the secnrity 
box in the bank where the other papers of said estate were 
kept and the only other declaration she made coDceming it 
or her intention at that time, or at any sabsequent time, 
was" JQst think of the nice increase in the interest". 

The intention of the. decedent as to her disposition of 
the stock dividend was not manifest when she directed it to 
be placed in the box in the bank and therein lies the weak- 
ness of the theory that she made a gift of it to the estate of 
her husband. The stock certificate was made oat in the 
name of the estate of her deceased hnsband and she may 
hare Kivnn this direction under the impression the stock divi- 
dend waathe propertyof her basband'sestate. Underbhis 
theory, her siKDing the receipt for this stock as administra- 
trix, her endorsing the check for the dividends as administra- 
trix anddividing the comlssion on the dividend with her co- 
administratrix indicate she was acting under the impression 
that the stock dividend belonged to her husband's estate and 
she was only entitled to the income arising therefrom. If she 
did not know the stock dividend was her property, the in- 
ference that she intended to give it to her husband's estate 
inevitably falls, because no one can have an intention to 
make a gift of a thing to which she had no title. Or, if she 
had a doubt as to her title, her placing the stock in the box 
in the bank evidence only her desire to lieep it safely antil 
she was fully satisfied as to her title to the property. How- 
ever, it is contended with great earnestness and with some 
force, that the decedent could not have had any doubt as to 
her title to this stock dividend, because, on two former occa- 
iona, since the death berof husband, similar dividends had been 
declared on the Washington Gas Light stock and her conduct 
in relation to the gas dividend, preclude any conclusion that 
she was acting in ignorance of ber right to the water divi- 
dend. 

An examination of the testimony covering these two 
transactions in the relation to the gas light dividend shows 
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that the book of the estate eootaios an eatr; concerniDg the 
divldeod receired in the year 1891, as follows: "Agreed that 
daring' the lifetime ot lilatilda Tarner the interest or divi- 
dend on the certificate tor $3600.00 shall be equally divided 
among her beirs William W. Turaer and Frank N. Tamer 
and after her death the principal to be equally divided be- 
tween the said W. W. Turner and Frank N. Turner," and 
another entry presumaly covering the transaction: "See 
written agreement dated 25. August, 1881." 

The other scrip dividend from the gas company was dis- 
posed ot by tbe decedent signing a paper of wbiob the fol- 
lowing is a copy: " For and in consideration of one dollar to 
oe In band paid, I Mr*. Matilda Turner do hereby transfer 
and assign of my own free will to Jesse Turner's heirs divi- 
dends certificates of indebtedness Nos. 894, 894 issoed by the 
Waabin^on Gas Light Company of Washiugton, D. C, ex- 
cepting tbe interest thereon, payable June and December 
daring my lifetime. In witness whereof I have hereunto set 
my hand and seal the 16th. day of July, A. D. 1904. Signed 
Mrs, Matilda Tarner, witness H. T. Turner. 

In neither of these transactions does it appear that tbe 
decedent bad accurate knowledge of her title to the scrip 
dividends. If, bowever, it should be inferred from the fact 
that she divested herself of her title by means of written in- 
strnments, therefore, she must have known of her full title, 
and had that knowledge when tbe water company dividend 
was declared, it inevitably follows that she knew in order 
to divest herself of tbe title to this property and make a 
gift of it to the estate of ber hasband sbe must execute a 
paper or make a declaration to that effect. She did neither 
of these things &nd her wish aa to tbe disposition of the 
stock remains a. matter of conjecture. Tbe gift ia not estab- 
lished by anything that Mrs. Tarner said or did and I do 
not know of a single case where a gift inter vivos was pre- 
sumed-, unless tbe donor has established it by some verbal 
declaration or by a declaration in writing made by tbe donor 
or made by another at the direction of tbe donor. There 
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can be constructive delivery Iq order to complete a f;i't inter 
vivos but no c&ae seems to bold that both the intention to 
erive and the delivery of the ^ft can be constractive when 
there is no declaration or other indicia of Kif t on the part of 
the donor in support of it. 

In Scott vs Lanman, 104 Pa. 593, the alleged donor exe- 
cuted an assignment, drawn at bis direction, of a certificate 
of deposit to his brother, and directed his attorney to take 
the assigned certificate with him and keep it in his safe; 
that it was for his brother. After the death of the assignor 
it was delivered by the lawyer to the donee. It was betd no 
valid gift was made because there was no delivery of the 
property to tbe donee or to some person for his use. Here 
we have ptwitive assertive act on tbe part of the assignor, a 
man of business experience, showing an intention to give by 
producing the certificate, asserting his reason for tbe act, direct- 
ing the drawing of the assignment, his execution of the asaigo- 
msnt and bis handing it to his lawyer with directions as to his 
intentions conoeming it. How weak by comparison is the case 
in hand to establish a gift, when we have an elderly widow, of 
no known bnsiuees experience, performing no asaertive act to 
establish a gift, save her direction that the stock certificate be 
placed in the box wheres in the papers of the estate of her hus- 
band were kept. It cannot be suoeessfully maintained tliat her 
acceptance of the stock issued without direction on her part, in 
the name of the estate of her deceased husband and her receipt 
therefor as administratrix &g., of said estate establishes a gift, 
under the ruling in Boberts Appeal 86 Pa. 81, because in Boberts 
Appeal, it was held, the assignment of the shares was a delivery 
of them and a diveeture of the title so complete that the donor 
had no control over the 1^^ title, without the consent of the 
donee. Under the circumstances in this case there can be no 
doubt that Matilda Turner could have successfully asserted her 
title to the stock at any time before her death. It was under 
her dominion and control, she having access to the box, and 
could have, at any time, taken possession of the stock and estab- 
lished her Interest in it. The fact that Matilda Turner accepted 
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check clrawD io the name of the estate of her husbati'l, which 
not only embraced the dividend on the 8tock in question but 
the dividend on other stock on which she was entitled to the 
income, is of not much importance. It was simply a receipt 
of money by her to which she was clearly entitled in a con- 
venient manner, and the fact that she divided with her co- 
ad mi nistratriz the commiasioo on the dividend of the stock 
in dispute is not more important. To a woman of ber in- 
come and generous nature the sum was insigaiflcant, if she 
tboufcht of it at all. 

The statement in the answer to the rale to the effect 
that the testimony shows that the certiQeates of stock were 
entered on the books cf the said estate which were kept by 
the administratrices as part of the assests of the estate seems 
to be an error, therefore, need not be considered. 

There cannot be much doubt, that if Matilda Turner 
had not on two former occasions divested herself of the 
principal of two scrip dividends to which she bad title, that 
any claim would now be made for this stock dividend by the 
respondents to the rule. If we are to look bo her conduct 
on the two former occasions to guide us in ascertaining what 
disposition she intended to make of the stock in dispute we 
arc left in a state of conjecture, because her benefactions 
were not uniform. On one occasion she gave two thirds of 
the dividends arising from the stock to William W. and 
Frank N. Turner and the principal to the same persons, 
after her death. On the other occasion, she assigned the 
certificates to the heirs of Jesse Turner, "excepting the 
interest thereon" during her lifetime. How can these two 
' radically different dispositions of other property guide us in 
determining how much of this stock in dispute sne desired 
to give and to whom she intended to give it? 

After carefully considering the testimony, I am strougly 
inclined to the l>elief, that Matilda Turner did not under- 
stand the extent of her interest in the water stockdividend. 
She certainly received no advice at the time informing her 



Digiized by Google 



814 Estate of Jesse Turner, Dec'd. 

of her title to it, and her exclamation about the increase in 
interest she was to receive by reason of it, showing that 
wasberonly thought of her interest in it, negaiives the idea 
tbatshe realized her title in it. It is a well known fact that 
women, no matter how old, are somewhat vain in the matter 
of their graces and no matter whether the light of their charm 
is of person or impulse, they seldom bide it under a bushel. 
If Matilda Turner did comprehend her title to the stock 
dividned, it is h&rd to believe that she, an old woman, would 
have secretly made this generous gift and thereby denied 
herelf the pleasure of receviug expressions of gratitude and 
increased affection which would naturally flow to her from 
the recipients triereof. It is consistent with common ex- 
perience that old people, who are generous and kindly in 
their nature, appreciate too highly evidence of the resulting 
pleasure which spontaneously follows their generosity to 
deny themselves that agreeable result of their benefactions. 
For the reasons stated we conclude, Mrs. Turner never made 
a gift of the stock dividend to the estate of Jesse Turner. 
It is possible she may have thought she wou<d divest herself 
of her title to it after further consideration and decision, and 
with this end in view, had it placed in the box in which the 
securities of her deceased husband's were placed, but if 
such was her thought, she never complt^ted the transaction 
and her title was not divested. 

It seems to be well settled and agreed to by the parties 
that any part of the water stock dividend that was earned 
before the death of Jesse Jurner is a part of the principal of 
his estate and it having been suggested this matter can be 
adjusted by the counsel from an examination of the books of 
the Water Company the same should be done before the 
decree is entered. 

AND NOW AUGUST 26, 1912, let a decree be prepared 
in accordance with this opinion. 



Digilzed by Google 



Estate of William A. Marr. 



. Estate of William A. Marr. 

Conversion— Collateral inheritance tax. 

To effect a Conversion of real estate into personalty by will there 
must be a positive direction to sell, or it is necessary to sell in order to 
carry out the provisions of a will, or there has been a blending of the 
real and personal property. 

Real estate outside the Commonwealth is not subject to collateral In- 
heritance tax. 

PetitioQ U> appeal. 

William Wilhelm, tor CommoQwealth 

George M. Roads, forastate. 
Wilhelm, P. J. Aug. 26, 1912. 

This ia an appeal from the action of the appraiser, 
appointed by the register, to make an appraisement of the 
estate of the decedent for the purpose of fixing the amount 
of collateral inheritance tax due the State. It appears the 
appraiser Included in his appraisement real estate situate 
not within the commonwealth valued at $53,203, and the 
purpose of this appeal ia to obtain an adjudication of the 
single question whether or not the wiU of the decedent 
worked a conversion of this real estate into personalty there- 
by subjecting it to collateral inheritance tax payable to the 
atate of PenQsylvania. 

The parts of the will pertaining to the question in dispute 
are as follows: 

"SIXTH:— I herewith give-devise and bequeath the 
remainder of my estate in equal shares to my sisters Helen 
M. Crawford and Henrietta M. Lister and to my brothers 
A. G, Marr and George A. Marr— in equal shares and in 
case of the death of any of them before myself— theshare of 
the one dying, shall go to their children or heirs of their 
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bodies in eqn&l proportions. It is m; wish knd directioQ 
tha.t my sister, Hearietta M. Lister being without issue — 
aliall upon my decease immediately malie a will — devisintf 
and bequeatbing ber interest in my estate or wliat she may 
receive from me by virtue of my will— in equal abates to 
her brothers A. G. Marr and George A. Marr or to their 
heirs— in case of their decease, or of the decease of either of 
them. 

"SEVENTH:— I hereby nominate and appoint my 
brothers A. G. Marr and George A. Marr the executors of 
this my last will and testament and I hereby direct the same 
not to file any inventory of my estate, but to exhibit to my 
brothers and sisters who are devisees or legatees under my 
will within six months after my decease a memoranda of 
my estate. I also herewith authorize and empower my with - 
in named executors or the survivor of them, to sell and 
dispose, either at public or private sale, allot my real estate, 
or personal or mixed property at such times and for suuh 
pries or prices as they may deem best and do herewith author- 
ize them, or the survivor of them, to give, execute, and 
deliver, good and sufficient deeds or bills of sale for the 
properly thus sold wherever it may be located, and for this 
purpose I herewith give them five years so as not to need- 
lessly sacrifice any partof my estate. By giving five years 
to dispose and settle my estate, I do not intend to delay the 
distribution of such assets as I may die seized of as they may 
be able to distribute to those entitled to same at an earlier 
period." 

The rule is well established that when real estate \a not 
situate in this State the commonwealth has no claim upon it 
for collateral inheritance tax and it has long been settled, 
to effect a conversion of real estate into personalty by will, 
there must be a positive direction to sell, or it is necessary 
to sell in order to carry out the provisions of the will, or 
there has been a blending of the real an i personal property 
which creates a single fund out of which the beneficiaries 
are to be paid. In this case there can be no pretention that 
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there is a positive direction to sell. The executors are 
authorized and empowered to sell aad in order thtit no part 
of the estate iniy be sacrificed they were given five years ia 
which they may exercise this powdr. U>itejs it can be 
gathered from the entire will, it was the intention of the 
testator to divide his estate among his legatees as money and 
not as Jaod, it mast be held there is no conversion into 
personalty. The rule is, the intent of the testator ia 
to ba gathered from the four corners of the will rather than 
from the terms of a particular devise, which regarded alone, 
might be inconsistent with the scheme of the will as a whole. 
Dean v. Winton, 150 Pa. 227. In Hunt's Appeal, 105 Pa. 141, 
it is fiaid a conversion is always a questiori of intent and 
where there is a necessity losellin ordertoe:!ecute thewill 
or a blending of the real and personal property as to clearly 
show that the testator intended to create a fund out of both 
the real and persoail property and to bequeath the fund as 
money, a conversion is effected. 

Applying these well settled principles to the case at bar 
wecan find no absoluie necessity to sell in order tocarry out 
the provisions of the will. The value of the personal propsriy 
is far in excess of the value of the real estate, and much more 
than suflacient to pay all bequests of money; there are no debts 
due the docedeot by any of his legatees that miire a sale of 
the real estate necessary in order to ascertain thesharesdue 
each. There are no shares effected by a valuation to be 
fixed by the ex^^cu tors andbequjatheiincertiiin proportions 
some share absolute and otihers to b3 held in trust, which 
would render a sale of the real estate necessiry as in Fahne- 
stock vs. Pahnestock, 152 Pa. 56. There is no direction in 
the will to distribute the whole of the estate, the distribution 
by the executors is limited to such assets as the testator may 
die seized of as they may be able to distribute to those en- 
titled before the end of five years, the period fixed for the 
final settlement of the estate. There has not been a blending 
of the real and personal property which creates a fund out 
of which the beneficiaries are to be paid. Martin vs. Provi- 
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dent Life & Trust Co. 235 Pa. 261. Effect can be givea to 
every proYisionof the will without the sale of the real estate. 
Equitable conversion trices place only wben the will discloses a 
clear intentiou that the nature of the property shiill be changed 
and is a question of intention. Severns Eit. 21L Pa, 65. 

The commoQ wealth attached considerable importance to the 
clause of the will which gave to the executors five years" to 
dispose aiidsettle" theestate. The words "settle" and" dispose" 
no doubt were used by the tester advisedly, because he was a 
man of education, having beeu a practicing attorney for many 
years at this bar; during the last part of his life he served a term 
of ten years as Judge of our courts. Therefore, it is fair to 
assume, he gave to the word "dispose"its correct shade of meaning 
and regarded it as a syuouym of " settle" and purposely avoided 
the expression "dispose of", which might be construed as a 
direction to his executors to sell. The fact that the t ^tator ex 
tended the time for the settlement of his estate to &ve years is 
not important to this issue. His reason therefor was sound, 
because, in an estate of this magnitude and diversity it could 
best be conserved by taking ample time for its settlement. 

Itwascoutendedat the argument that the beneficiaries under 
the will could have uo partition of the real estate during the 
period given to the executors to settle the estate, therefor, a 
conversion was effected. We cannot agree with this proposition, 
a man can dispose of his estate by will and postpoae the full en- 
joyment of it without affecting aa equitable conversion of his 
real estate. 

The cases cited by the appellee do not rnle this casa In 
Dalrymple's Estate, 21 6 Pa. 376, and Miller's Estate, 182 Pa, 157, 
there was an express direction to sell. In Miller vs Common- 
wealth, 111 Pa. 315; the direction to sell was absolute in Harding's 
Est. 20 Dist. 379 there was not only a positive direction to sell 
but if the sale had not been made it would have been impossible 
to carry out the scheme of the will. In Boland vs. Miller, 100 
Pa. 47, the testator made no disposition of his real ^tate. Id 
the case at bar, the remainder of his estate, which included both 
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real and personal property, was devised and bequeathed. 

It was held iu Darlington vs. Ditrlingbon, IHO Pa. 65, that a 
power to sell fur the payment ofdebt^ did not work aconver:iion. 
In Hunt's Appeal lOo Pa. 128, it is said authority to sell, 
rent and partition an estate to pay debts and le^^ie^ did not 
eGTect a conversion. It was decided in Ohsw vs. McKiin, 45 Pa. 
84, a power to sell or partition did not result in a conversion. 
Id Baleigh Est. 205, Pa. 461 a conversion was not worked by a 
power to sell and divide an estate into lots. Id Sheridau vs. 
Sheridan, 136 Pa. 14, it was decided a power to sell to make distri- 
hutioQ does not work a conversion but a direction to sell would 
effect a cooversioo. 

A. cireful reading of this will leads as tothecoaclusion that 
the power of sale was given for the purpose of cooservatioa of 
his estate, that it wa? not the intention of the testator to dis- 
pose of his e'itite as m3Qey and that the authority to sell given 
to his executors was at most simply a means that might might be 
employed to produce equal division and was not an object to be 
obtained. Yerkes vs. Verkes. 200 Pa. 419. The real estate 
not situate in this state, not having been converted by the 
provisions of the will, it is not subject to collateral inheritance 
tax. And now August 26, 1912, the appeal is sustained. 
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South Maaheim Township vs. Heim, et al. 

Act of April 12, 1905. P. L. 142. Supervsiors— Sur- 
charges. 

Salary of Secretary of board of Supervisors, 

The Act of April 12. 1906, P. L. 142 applies to all townshipB in a cuoo^ 
as second class towaahipa which have not been eatabliBhed by proceeding;8 
under the Act of April 28. 1899. P. L. 104 as of the firet clasa and in 
counties where no Hrst class townships have been established it applies 
to all townships. 

Auditors cannot surcharge a supervisor for an uncollected surcharge 
against his predecessor. 

The secretary to the board of supervisors cannot have a aalar; fixed 
and ordered paid after the services were rendered nor without warrant of 
an act of assembly. 

J. W. Moyer, for ezceptioos. 
Koch. J. Sept. 9. 1912. 

This court oii the 7th. of September, 1907, on exceptions 
filed to the report of Joel Heim, Percival Henoe and F. H. 
PaxHon, Auditors of South Manheim Township, surcharged J. L. 
Witmeyer, one by the supervisors of said township, with two 
items, to wit; $61. 13 and $33.54, and because these amounts were 
not collected during the year 1907-8, the exceptants claim that 
the then supervisors should now be surcharged for the same 
items. Were we to do that, the Township would have two 
judgements for the same amouuts; and until some set of super- 
visors did collect at least one of the judgments, we would be 
annually asked to perform the useless, if not ridiculous, act of 
surcharging the supervisors for the proceeding year. It is 
evident thati some other remedy must be applied to enforce 
the collection. Hence the first exception is dismissed. 

The second exception relates to surcharges made also by 
this court at the same time against F. J, Heim, another super- 
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visor, ID three items, amouoting to $111.69, and the except- 
ion is dismissed for the reason already stat&d. 

The ihird pxception asks for aaurchargeof 150.00, which, 
the exception alleges, was paid to F. P. R>eder for salary as 
secretary of the board of auperviaord. Rjeder was a super- 
visor at the same lime, and seconded the motion for tlie pay- 
ment oF the said salary to himself. And this was done after 
the services had been rendered. The arrangoment to pay 
bim salary was unlawful, because it was made after the 
service had been rendered: Allhou^e vs. Cobauf^h Colliery 
Company. 227 Pa. 582. Aid it was unlawful also t>ecause no 
statute authorized the payment of suchsalary: South Man- 
heim Township vs. Brensinger, et al.. No. 116 July Term, 
1909. Brensinger, the other supervisor, filed these except- 
ions. 

The testimony shows that the amount was not paid by 
the treasurer, and thu auditors report shows that he took 
no credit for such an item, and until he dons pay it, no one 
should be surcharged with the amount, nor do we think he 
will pay it after he learns of this opinion, or that Boeder 
will have the hardihood to present the order for payment. 
But in order to save trouble hereafter, we now order and di- 
rect that Roeder deliver up the order for cancellation. Ttiis 
exception is based on a credit taken by the supervisors and 
allowed by the auditors. The exception must, therefore, he . 
sustained, altbouKh we make no surcharge. 

The other exception relates to the account of Aivin A. 
Heim, Tax Collector. The disposal of these exceptions 
reqairea the recital of some facts. 

The Act of April 12, 1905, P. L, 142, required the voters 
of the towa.thip to elect three supervisors in 1906, and they 
elected A. N. Brensinger, F. J. Heim and S. S. Rhine, but 
at the same election they also elected F. J. Heim and J. L. 
Witmeyer, under the law as it existed prior to the Act of 
1905. The first three organized as a board of supervisors 
and levied a tax of 10 mills, and also a capitation tax of one 
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dollar, and placed the duplicate in the hands of Daniel F. 
Boyer, whom they elected treasurer. 

Sometime afterward<i this court, in the case of Travis 
vs. LehiRh Coal & Navigation Company, 33 Supr. Ct. 203, 
decided that the Act of 1905 did not apply to this county; 
and thereupon P. J. Heim withdrewfrom the board of super- 
visors, and he and Witmeyer began to administer the affairs 
of the township, and levied a road tax of St mills, and 
divided the duplicate between themselves: In re report of 
Joel Heim, et al., 5 Legal Record, 6. 

The case of Travis vs. L. C. & N. Co., supra, was re- 
versed by the Superior Court on the Uth of March, 1£07. 

The dupliciite issued by the Board of Supervisors in 
1906 amounted to $2450.18, according to Brensinger's testi- 
mony, but to only $2002. 20, as nearly as Collector Heim cou'd 
say, whilst the duplicate issued by the other two super- 
visors amounted to $1929.16. Treasurer Boyer collected 
$174.18, on the duplicate issued by the Board, and then 
turned it over to Collector Alviu A. Heim. The other two 
supervisors cleaned up their duplicate for $1929.16 by collect- 
ing $1535. 55 and allowing $393.64 for exonerations. And 
now Brensinger by his exceptions asks us to surcharge Heim 
with $520.99, but under examination says the amount is act- 
ually only $440.45, and this he obtains by adding the $474. 18 
which Boyer collected to the $1535.55 which the two super- 
visors collecting and subtracting their sum from the $2450. 18. 
Slight reflection will show that it is not a correct method, 
because It utterly ignores the exonerations. Nor does the 
evidence contain sufficient to enable us to determine the 
exact balance which remains unpaid for the taxes which were 
lawfully levied in 1906. 

But aside from that we cannot sustain the exceptions 
because the auditors' report under consideration is for the 
year ending March 1st, 1909, and the account which was con- 
sidered by the auditors was the "Account of A. A. Heim, 
Tax Collector of the Township of South Manheim for the years 
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1907 and 190S", and the account clearly »hotPs that it con- 
cerns only tlie duplicate for the year 1907 and the duplicate 
for the year l9L)"f, and not the two duplicates which were is- 
sued by rival supervisors in 1906. And the auditors' report 
stales the account "is true and correct". Collector Heim 
did not get the 1906 duplicate from Treasurer Boyer until 
afier this court had decided that the board of supervisors 
was an illegal body, and he therefore made no attempt to 
collect the taxes. If he had done so, he would have run the 
risk of being restrained by this courr. He says he gave the 
duplicate to the county commissioners And even if he had 
tried to collect the duplicate of 1906, after the said decision 
of the Superior Court in 1907, he would have been obliged to 
collect 10 mills from the same people who had already paid 
8t mills which had been levied and assessed by the two super- 
visors whose authority had been recognized by this court. 

Again there is no evidence whatever that these auditors 
considered this matter, or that it was bi-ouKht to their at- 
tenlion at their meeting in March 1909, or that Collector 
HeioQ was notified by the auditors or by Brensinger, or by 
any other taxpayer, that he should produce an account for 
1906 for the audit in March 1909. This exception must there- 
fore be dismissed. 

AND NOW, September 9th, 1912, as the third exception 
is sustained and F. J. Heim and F. P. Roederare responsi- 
ble for the attempt to pay the secretary a salary, and as 
A. N. Brensinger, the other supervisor, tiled the exceptions, 
the costs are placed upon said F. J. Heim and F. P. Roeder. 
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South Manheim Township vs. Roeder 

Appeal from township ftuditor'a report. Acts of May 1, 
1876, P. L. 88-April 15, 1834, P. L. 556, Sec. 104— statutes 
and court. 

The act of May 1, 1876, P. L. 88, section 19 provides for an appeal by 
a taxpayer from the report of township auditors. The act of April 15, 
1834, F. L. 556, Sec. 104 provides that such appeal shall be taken within 
thirty days after setttement. 

Whers a atatute fixes the time within which an act must be done the 
courts have no power to enlarge it 

Rule to quash appeal No> 45, September Tefm, 1910. 

J. W. Moyer for rule, 
Koch, J. Sept. 2, 1912 

On the 14th of July, 1910, this appeal from the report 
of the auditors of South Maoheim Township for the year 1909 
was filed Id the Court of Common Pieas, the said report 
having been filed in the office of the Clerk of the Court of 
Quarter Sessions of the Peace on the 13t,h of May, 1910. 

The counsel for the respondents has moved the court to 
quash the appeal because it was not taken within thirty 
days from the filing of the said report. 

The right of a tax payer to appeal from the report of 
township auditors is conferred by the 19chsectionof the Act 
approved on the 19th day of April, 1851, P. L 616, and Act 
of 1 May 1876 P. L. 88 but that right must be exercised with- 
in thirty days after settlem^int: Section 104, Act 15th April, 
1634, P. Li. 556. In this case it was net attempted to be 
exercised until more than sixty days had elapsed. "Where 
a statute fixes the time within which an act must be done, 
the courts have no power to enlarge it." Harris v. Mercur, 
202 Pa., 313; Dnmmor Borough School District v. Wahlers, 
28 Superior Ct. R., 35; Chanceford Township v. Craley and 



Digiized by Google 



SoDTH Manheim Township vs. Reber, et al. 325 

Arnold, 11 Dist. R., 724. 

AND NOW, September 2, 1PI2. the appeal U dismissed, 
and the appellant is directed to p<ty the costa. 



South Manheim Township vs. Reber, el al. 

Sec. 6 act of April 12, 1905, P. L. 142- 

Salary of treasurer— 
The act of April 12, 1905, P. L. 142— Sac. Cprovidea auch compenaation 
far the treasurer as the bo&rd of Bupervisors may prescribe, not exceed- 
ing two per centum of all moneys received and disbursed by him, the 
two per centum is to be paid bnt once on all sums received and distrib- 
uted. 

Exceptions to appeal from Auditor's Report— No 84 July 
Term 1908. 

J. W. Moyer, for exceptions. 
Koch, J. Oct. 14. 1912. 

The Act approved April 12, 1905, P. L, 142, provided 
for the electiou of three supervisors at the election which 
was held on the third Tuesday of Pubruary, 1906, and August 
N. Breosiager, who took this appeal, was elected for three 
years, F. J. Heim for two years, and S. S. Rhine for one 
year. But, at the same time, the said F. J. Hetm and J. L. 
Wilmeyer were elected supervisors of said township under 
the law as it stood prior to the approval of said Act of April 
12, 1905, P. L. 142. Certificates of election were filed for 
all of the men so elected. The first three organized as a 
board on the first Monday of March, 1906; elected a chairman, 
aeoretary and treasurer; levied a tax of ten mills; divided the 
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township into dUtricts, and elected roadniaatera. S. S. 
Rhine resigned as a supervisor on the twelfth ot that month, 
and Decatur Ddvidson was appointed in his place. The said 
boai-d, to a certain extent, administered its duties until the 
month of May, 1906, when this court decided that the said 
Act of April 12, 1905, did not apply to this county: Travis 
vs. Lehitfh Coal & Nav. Co., 3 Sch. Leg. Ree. 172. An ap- 
peal was taken from the said decision, and it was reversed 
by the Superior Court on the lUh day of March, 1907: 33 
Superior Ct. 203. After this court had rendered said deci- 
sion, Heira withdrew from the board, and the bonds of him- 
self and Witmeyer having been approved, they proceeded to 
administer the affairs of the township in accordance with the 
law as it had existed prior tol9<J5. 

At the regular annual election held in February, 1907, 
the said James L. Witmeyer and James W. Reber were elected 
supervisors under the old law, and at the same time two 
votes were given to George Kershner for supervisor, under 
the new law, although his name did not appear oa the 
printed ballot and he was the only one who was voted for 
in that way. Witmeyer and Reber received certiflcates of 
election, filed their bonds, and proceeded to perform their 
duties as supervisors. Kershner tried to get a ceivificate of 
election from the election officers about a month after the 
election, but, failing in that, he nevertheless filed a bond 
and appeared before the board of supervisors at ttieir meet- 
ing in April, 1907, andclaimedaseatthereinaisthesuccessor 
to the said Decatur Ddvidson. His right to a seat was the 
cause of much discussion, both in the board and on the part 
of outsiders, whose conduct during various meetings of the 
board in March, April and May, 1907, was, to say the least, 
reprehensible. Finally Kershaer resigned and the Court 
appointed P. P. Roeder, who toolt his seat with the board 
at its meeting held on the third day ot June, 1907. 
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The decision of theSuperiorCourt, supra, htiviDtr settled 
trie right of the board to act, it ruvolimJ aliappoinlmentsoF 
roadin^ters theretofore mude by it, and appnin'ed i he said 
J, L. Wiime.ver and Jiiine^ W. Rttbur as roadmastera, and 
reduced the number of road districts from live to two. The 
senLiment of the people residing in tlie township very large- 
ly predominated iu favor of Wiime.ver and Reber, and 
atfiinst the board of supervisors, and, un that account, very 
little bad been accom|jlished by the board, so far as concern- 
ed the repiiir of the roads, io March, April and May of 1907. 
The auDiority of tlie t>oard was disputed, and the attitude 
of Wilmeyer and Ueber was recognized as proper and law- 
ful. They, therefore employed men, bought material, and 
repaired the roads, and personally worked on the same 
during said months; and the obligations thus incurred 
against the township are the ba^es upon which two of the 
exceptiona, which we are now asked to consider, rest. 

(a) It ia claimed that James W. Reber is not entitled to 
credit for $20.33 for his wages and $97.02 for labor, hauliag 
etc., prior to his appointment as roadmaster on the 3d of 
June, 1907. 

(b) And it is claimed that James L. Witmeyer is not 
entitled lo credit for $13.01 for his wages, and for $333.60 
for materials, labor and hauling prior to bis appointment as 
roadmaster on the 3d of June, 1907. 

The said two roadmisters m\d-i iiemized reports to the 
board of supervisors in October, 1907, showing all the items 
covered by these two claims, and the board, by a mrjority 
vote, allowed credit for the same, thereby ratifying the acts 
of said Reber and Witmeyer in the employment of labor and 
the material. There is nodeiiying that the labor and hauling 
were doue and the materials furnished to the township at 
fair prices. The credit allowed for said labor, hauling and 
materials is resisted by the said A. N. Brensinger, who filed 
these exceptions, wholly upon the ground that the expend- 
itures were incurred without lawful authority. 
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It must be remembered that under the decision of this 
court (In re Report of Joel Heim et al., 5 Schuylkill Leg&l 
Record, 6) Witmeyer and Reber were regarded as the super- 
visors de facto, at least until after the decision of the Superior 
Court had been rendered. Heim would not act with Bren- 
singer, and Davidson's term had expired, Breosigner was, 
therefore, practically alone in March, 1907; the roads had to 
be attended to, and those who had been conrjjdured by this 
court as in office were legally bound to attend to them, at 
least until after the Superior Court had rendered its decision. 
They had no authority to act after that. They did act, how- 
ever, until some time in May, 1907, and all their acts were 
ratified by the board of supervisors in October and orders 
were drawn by them for the payment of labor and material 
which the township had received. We think the raliticatjun 
was warranted and lawful: Shiloh Street, 165 Pa. 386; 
Chester vs. Eyre, 181 Pa. 642, 

We will, therefore, sustain these two exceptions, so far 
as the matter of supervisor's wages is concerned, and dis- 
miss them so far as bills for labor and material are concern- 
ed. 

The other exceptions relate to the account of Lando R 
Brommer, treasurer of the township. 

The first exception is too general and it is dismissed. 

The second exception reads as follows: 

"The auditors failed to charge the treasurer with the 
outstanding taxes due and unpaid by the taxpayers for the 
year 1906. Said taxes were turned over by the treasurer to 
the collector on November 1, 1906, forthe purpose of collect- 
ion, according to law, and is, therefore, a township credit, 
while the present account and statement of the treasurer 
entirely ignores the same; that on said report becoming 
final, the same would be an entire loss to the township." 

The point here raised was hitherto decided in re Report 
of Joel Heim et al., 5 Sch. Leg. Rec. 6, and the exception is 
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diamii^aed. 

The tiudltors allowed the treasurer two dollars for attend- 
ing the settlemeDt of his accounts, and the supervisors had 
given him an order to pay him two dollars for making a trip 
to Pottftville to collect certain taxes from the county treasur- 
er, and two dollars for copying duplicate. These items 
form the basis of the third ezceplloo. Wo have not been 
referred to any act or acts of assembly that authorize any of 
tbeae three payments. "The treasurer shall receive, as 
compensation for his services, such amount as the board of 
supervisors may prescribe, not exceeding two percentum of 
all moneys received and disbursed by him:" Sec. 6, P. L. 

1905, p. 146. His compensation was tixed at said two per- 
centum. He had balance of $151.17 in the treasury from 

1906, and he received, during the year 1907, $1491j.76 and dis- 
bursed $1156.77. He was, therefore, entitled to $23.14 for 
bis compensatioD. But his compensation is not two per 
cent, on all that he received and again on all that be distrib- 
uted or paid: it is two per cent, on all moneys received and 
distributed by him: Cotner vs. Montour County, 13 Superior 
Ct. 514; Center County vs. Gramley, 155 Pa. 825. 

The auditors allowed him two per cent, on $1003.89, 
or $20. 07, besidetbe three items excepted toasabove stated, 
whereas they should have allowed him two per cent, ou 
$1156.77. We will, therefore, surcharge the treasurer with 
the differenca between $26.07 and $23.14, or $2.98. 
By the fourth exception it is claimed that 
"There is a discrepancy between the amount of taxes 

collected in cash on credit account $ 1010.72 

and debtor account 1008.39 

.. ' adifferenceof $ 7.33 

with which the treasurer must be surcharged." 

A discrepancy does exist, but it is clearly explained by 
the testimony of the treasurer, which shows that the 
difference of $7.33 is the amount of the rebates on the taxes 
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which were paid before the flrst day of June, 1607. The 
error exists only in the form of statement. The exception 
is dismissed. 

Fifth exception: 
"The correct amount of duplicate for 1907 was. . J1986.85 
While the said treasurer ia charged with only . , $1971.19 

Making a discrepancy of $ 15.66 

with which said treasurer must be surcharged." 

The evidence before us does not sustain this allegation 
of fact, and even if it did, we could not surcharge the treas- 
urer, because there is not even a scintilla of evidence to show 
that he did not correctly account forall the money that came 
into his hands as treasurer. The exception is, therefore, 
dismissed. The sixth exception has no merit. The treas- 
urer's account states: 

"Balance in treasury Feb. 29, 1908 , $ 488.16 

Balance of taxes to collect by A. A. Helm . . 620.87 

$ 1109.03 

Outstanding orders Feb. 29, 1908 .... 298.58 

Bal. to credit of township" ... $ 810.45 

and we are asked to surcharge the treasurer with the amount 

of the outstanding orders, to wit, $298. 58. Clearly, wecao- 

not do that. 

The exception is dismissed. 

The seventh exception was withdrawn when the testi- 
mony was taken. 

The eighth exception starts out by saying, 
"Said entire account is incorrectly and improperly 
stated, as the entire credit of the township should 
be charged against the treasurer, and then the credits 
of the treasurer given and allowed him and deducted 
from said township credits and the correct balance 
struck." 
and then the exception states the debit and credit items 
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that the account should contuo. 

We caanot agree with either the lanttaage quoted above 
nor with the items that the ezceptani's statement of the 
account coatains. The treasurer can be debited only with 
vhat moneys he has received or should, by the proper exer- 
cise of his of&ce, have received. Treasurer Brommer is not 
responsible for the amounts of the duphcates of 1906 and 
1907. He is only responsible for what he himself collected 
thereon and for that which the collector subsequently collect, 
ed thereon and turned over to him. The account as stated 
in the exception is erroneous and does not require any cor- 
rection, and the exception is dismissed. 

As A. N. Brensinger, one af the supervisors, has taken 
this appeal, be should not be surcharged. 

And DOW October 14, 1912, James W. Reber is sur. 
chatfced with the sum of $20.83 unlawfully paid%o him, and 
James L. Witmeyer is surcharged with the sum of $43.01 
unlawfully paid to him; and L. F. Brommer, the treasurer, 
is surcharged with the sum of $2.98, which was unlawfully 
paid to him. 
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South Manheim Township vs. Brensinger, et at. 

Supervisors— Acts o* Deo. 7, 1682, Duke of York, 136— 
April 18, 1807, 4 Smith and Reed, 472-JttnQary 10, 1832, P. 
L. 12-April 15. 1884, P. L. 638-Maj 18, 1909. P. L. 754- 
Aprii 12, 1905. P. U 142-Jun6 23. 1897. P. L. 194. Public 
treasury. — 

The Great Law of December 7, 1682 provided for the appointment of 
three ovoTeeen, at least, every seventh month. The act of 1712 provided 
tor the election of anpervison and fixed their compensadon. 

The act of April 13. 1807, 4 Smith and Reed's Laws, 472, created the 
office of town clerk and provided his compensation. 

The act of January 10, 1832, P. L. 12 extended the proviions of the 
act of 1807 to Schuylkill County. The act of April 15, 1S34, P. L. 538 mode 
the town clerk, clerk to the supervisors. The act of May 18, 1909, P. L. 
764 abolished the office of townclerk. The set of April 12, 1906, P. L. 142 
amended the act of June 23. 1897, P. L. 194: both acts provided for the 
election of three supervisors and their organization into a board, the ofHee 
of secretary is new; the duties are not defined and a salary is not provided, 
excepting such as is fixed by the auditon. A public treasury is not to be 
drawn upon unless authorized by statute. 

Exception to auditors report. No. 116 Jaly Term. 1909. 

J. A. Noecker, for exceptions. 
Koch, J. September 2, 1912. 

There is but one exception filed in this case, and it 
raises only one question; the exception being, "la the said 
auditors' repoit and in the account of Lando F. Brommer, 
Treasurer of said township the said treasurer is given credit 
for an item of i^O.OO paid to Augustus X. Brensingeron order 
No. 127, Secretary's salary for 1906". 

Brensinger was eleotad supervisor in February, 1906. 

The supervisors organized a a board on the 5th. of March, 

1906, pursuant to the requirements of the Act of April I2(b, 

1905, P. L. 142. and Brensinger was elected secretary. In 

May, 1906, the board fixed his salary at $50 for the year, and 
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ao order was drawn for that amount la February, 1907, but 
it was not presented for payment until March 24th, 190S. 
Waa it lawful to pay him for his services as secretary? 
We have looked up the statutes relatiofr to supervisors 
from the time Penn settled In this state. The Great Law 
of December 7, 1682, named care-takera of roads, overseers 
who were appointcnl annually by the County Court: Duke of 
York's Book of Laws, 136. In 1772 the election of care- 
takers was provided for, and they were, and have been ever 
since, called supervisors. That was ttie first act that 
allowed sapervisore compensation. "An Act concerning 
strays", passed April I8th, 1807, 4 Smith & Reed 472, was 
the irst law enacted in this state in which the offtceof town 
clerk is mentioned. It provided for his election and compen- 
sation, and his duties related only to strays. The act ap-- 
plied only to townships in certain counties, but on the lOtb, 
of January, 1832, its provisions were extended to Schuylkill 
County: P. Lt. 12. But the dOtb section of an act entitled 
"An act relaUnK to counties and townships and to county 
and township officers", approved April 15, 1884, P. L. 539, 
placed additional duties on town clerks, making the town- 
clerk in every township" clerk to the supervisors of the same 
township "and in that respect clearly defining hisduties and 
providing such compensation as the supervisors shall deter- 
mine. The dual duties of town clerks so remsined after tbe 
Act of 1884 until the 13th of May, 1909, when the office was 
abolished, P. L. 754. 

The Act of 1905, P. L. 142, is mostly a recast, amend- 
ment and re-enactment of the Act of 23 June, 1H97, P. L, 
194, and a comparison of the 12th section of the latter act 
with the 7th section of the former act will throw some light 
on tbe question here, and we will quote both. 

"Section 12. The road BupM-viaors may meet for tbe 
transaction of business once each month, at a time to 
be fixed by the board, and each member shall receive 
for his services one dollar and fifty cents for each 
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meebing; so held and attended and the board may be 
allowed for necessary expenses, including office rent, 
stationery, light and fuel, to be paid out of the 
township road funds." Act of 1897, P. L. 1B8. 

"Section 7. The road sapervisors shall meet for the 
transaction of busiiness once each month, at a time to 
be fixed by the board; and the board may be allowed ' 
for necessary expenses, including office rent and sta- 
tionery, light and fuel, to be paid out of the town- 
ship road funds. '-> Act of 1905, P. L. 142. 
Both acta provided for the election of three sapervisors 
and for tbeir organization into a board by the election of one 
supervisor for chairman and -one for secretary, and for an 
outsider for treasnrer. 

The office of secretary id, therefore, a new office. The 
duties of the office are not defined, and it may therefore be 
conceived that the town clerk {Act of 1834," supra), or town- 
ship clerk, (Act of 1909 supra), was obliged to do all, after 
the passage of the Act of 1905, that he'did before its passage, 
excepting to keep the minutes of the board of supervisors, 
which duty devolved upon its secretary. The acts of 1697 
and 1905 are both silent as to any compensaUon for the 
secretary. But the Act of 1909, P. L. 754, provides that' 
the secretary "shall perform all the duties heretofore per- 
formed by the towosbip blerk and shall receive 

as compensation for his services such sum as shall be fixed 
by the township auditors". 

A public treasury is not to be emptied excepting for 
purposes allowed by law, and any one drawing upon it must' 
be able, when called upon, to show a right so to do, origi- 
nating in some statute: The Commissioners of Mercer 
County vs. Patterson, 2 Rawle 106. 

Commissioners of Lycoming Co. vs. County of Lycoming, 
46 Pa. 496. 
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Wayn« County vs. Walker, et al., 90 Pa. 99. 

Lsbigb County vs. Semmsl, 124 Pa. 358. 

The case of In re Settlement of Supervisora of Lower 
Mfthanoy Township, 8 Justice's Law Reporter 27, has been 
un^d npoQ us, in wbicb cjise Judse Savidge said: "The act 
is silent as to the secretary's p»y. As pay is not forbidden 
there Is no reason why ibe township should have bis services 
for nothing". Bat we cannot agree to his statement of the 
law. We think the following cases where the same question 
was considered and decided are -more in harmony with stat- 
utes and decisions, to wit: In the Appeal of Gerhard, et al., 3 
Lehigh County Law Jonrnal 21; Oxenrider vs. Sugarloaf 
Twp., 14 Luz. Leg. Rep. 836; and Union Township vs. Bland, 
2 Berks County Law Journal, 93. It seems to us very clear 
that no statute existing prior to tbe drawing and paying of 
order No. 127 authorized either, and that the board of 
supervisora had no lawful right to fix any compensation 
whatever for the supervisor who was chosen as secretary .i 
The fact that tbe 12th section of tbe Act of 1897 provided 
that "eacb member of the board shall receive for bis 
services one dollar and fifty cents for each meeting so held 
and atteaded", and that the 7th. section of tbe Act of 1905, 
omits these words, whilst it contains all tbe other words of 
tbe said 12tb section, is of itself sufiQcient to show thab 
members of tbe board were to receive no compensation what- 
ever for attending meetings of tbe board after the approval 
of tbe Act of 1905. And this conclusion is further supported 
by the fact that tbe Act of 1909, supra, specifically allows 
the secretary to recieve such compensation as tbe auditors 
shall determine. 

AND NOW, September 2, 1912, the exception is sus- 
tained. 

And Augoatas N. Brensinger, Decatur Davidson and 
F. J. Heim are surcharged fifty dollars and directed to pay 
tbe co^ts. 
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Aet of April 13, 18fi9, P. L. 611, SectiOD 1.— Tnisteea— 
Exeoaton — Befllgnatioo and fllling vacaDoy. 

The Kt of April 13, 18E9 P. L. 611 MCtiMi 1 provide! that where » 
will crafttM ft bust the exaeator insf dectine to ucapt such truat withoat 
affaetinn the offlca of ucacator and when a Tacaoer ia thtia enated the 
orphan'! Court haa power to fill it 
Petition to rjsign as trostee. 
N. 8, Farquhar, for petationer, 
Wn-HELM, P. J. Sept 1912. 

Matilda Scott died on the thirtieth day of June, 1912, 
testate. In her last will she provided, Inter alia, as follows: 
"Fourth:- I KWe and bequeath onto my Glxecubrices here- 
in after named or the survivor of them, the principal sam of 
Wive HniidTwl Dollars ($500.00) in tniat to invest the same 
and to par the net interest and income arising therefrom 
to my son, Walter W. Scott, annually, during the period of 
his natural life, and at and upoD his decease^ I give and bequeath 
the said priacipBl sum of Five Hundred Dollars ($500.00) to 
Camilla Soott, Walter W. Soott, Elmer N. Scott and Luther B. 
Scott, being my grand-ohildren and the tour children of my 
said son Walter W. Soott, in eqoal shares, absolately. 

Fifth:- I give and bequeath unto my Ezecutrioes herein- 
after named, or the survivor of them, the prinoipal sum of Five 
Hundred Doliais (500) in trust to invest the same and to pay 
the net interest and income arising therefrom to my son, John 
A. Soott, annually, during the period of his natural life, and at 
and upon his decease, I give and bequeath the principal sum of 
Five Hundred Bollais ($500.00) to John A. Scott and Boy 
Albert Scott, being my grandchildren and the two children oi 
my said son, John A. Soott in equal shares, absolately." 
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The testatrix appoiated Ella Scott and Mary Verger cx- 
ecutries of her last will aud testment, and the ezecutrices have 
presented their petition to this oourt praying that they be per- 
mitted to resign from their office of testamentary trustee. 

By the Act of April 13, 1859, Sec. 1, P. L. 011, inall cases 
of trusts created by will aad annexed bo bbe office of exe- 
cutor, be may decline to accept the irusl or be dischari^ 
therefrom witbont affecting bis ofBce as execulor, and the 
orpbans' court has power to fill such vacancy by appoint- 
ment. 

la this case the ezecutrices have Qot completed the 
dnties of their office, and have not yet assumed the duty of 
trustee, it follows that under tbe said act they have the 
right to renounce tbeir appoiutmbut as trustee and decline 
to act in that capacity, Tbe presentation of their petition 
is a renunciation of their appointment as trustee and it be- 
comes our duty to flit tbe vacascy caused by tbeir declin- 
ation to act. 

AND NOW SEPTEMBER 9, 1912, Ella Scott and Mary 
Yerger having declined to act as trustees under tbe will of 
Matilda Scott, deceased, Tbe Schuylkill Trust Ck>mpany it 
appointed Trustee of tbe fund embracad under the fourth 
and Sftb clauaes of the said will, they having filed tbeir bond 
in the sum of One Thousand Dollars for tbe faithful perform- 
ance of their duty as trustee io each of said trusts. 
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Seltzer's Appea.1. 

Assistant Clerk ot tbe Orpbans' Court. 
The Clerk of the Orphans' court may appoint an assistant Clerk 
with the consent and approval of the Court and he may remove such 
assistant without the consent of the court. 

Supreme Court (For opinion of Orpli&ns' Court see 8 S. 
L. R. 68). 

Carl Wagner, Guy E. Parqahar and Otto E. Parquhar, 
for appellant. 

T, H. B. Lyon, for appellee. 
Potter, J. Oct. 14, 1912. 

The qneation Involved in thiscontroverayis whether the 
Register of Wills who is ex-of&cio clerk of tbe Orphans' 
Court, has power to remove from office an assistant clerk of 
the Orphans' Court, without the consent of that Court. It 
is contended on behalf of the appellant that the RegJstur of 
Wills has the power of appointment and can remove his ap- 
pointees at will. The Court below held that tbe appointing 
power is the Register of Wills in conjuuciion with tbe Court, 
and that therefore the power of removal is only to be ex- 
ercised with the consent and approval of the court. Article 
VI. Sec. 4 of the Constitution provides that "Appointed offic- 
ers may be removed at the pleasure ot the power by which 
they shall have been appointed." If the as^jistant clerks 
are appointed officers within the meaning of this clause of 
the Constitution, they may be removed at the will of cheap- 
pointing power. That they are properly to be classed as 
appointed officers seems clear from the language of Art. 
V. Sec. 22 of the Constitution, which says that tbe Register 
of Wills as Clerk, "may appoint assistant clerks," thus recog- 
nizing them as constitutional ofBcers. It appears from the 
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opioioD that the Coart below regarded the decision io CDm. 
VA. Black. 201 P&. 438. a^ aulhority for classifying an assistant 
clerk of Orphans' Ouurl as a pult.y offlj<:r, nut to be proper- 
ly included within the term "appoiuied uBiceis" as used in 
the CoQaliiuiion. We are unable to agree with this conclusion. 
In the caiie last oiled, it appeared tliat an act of assembly 
in providing for the government of cities of the third class, 
f?ave to the mayor the power to nominate, and by and with 
the advice and cousent of the select council, to appoint, sus- 
pend or dismiss policemen. By the express terms of the Act 
of Assembly the Mayor was permitted toexercise the power 
of removal, only wiih the consent of council. The court 
there held that a policeman was a petty offleer, not intended 
to be included in the constitutional provision, and therefore, 
he was subject as to appointment and removal, to legislative 
regulation. But in the present case there is no legislative 
enactment attempting in any way to interfere with the power 
of removal of appointed officers, as set forth In the Constitu- 
tion. Nor are we able to regard an assistant clerk of the 
Orphans' Cuurt as a mere petty ofllicer. /Phe office is ex- 
pressly recognized by the Constitution audits duties involve 
the keeping of the records of the Court, the handling of 
public moneys, the granting of marriage licenses, and the 
issuing of process in the name of the Court. The proper 
discharge of these duties calls for the esercise of prudence 
and discretion. In our opinion assistant clerks of the Or- 
phans' Court are properly to be regarded as appointed 
of&cera within the meaning of the ConsliluiioD, and as such 
it follows that they ' 'may be removed at the pleasure of the 
power by which they shall have been appointed." The 
■^resentconteution will therefore bedetermined by ascertain- 
ing iu whom the power of appointment is vested. The 
coastilntional provision in this respect is (Art. V. Sec. 22) 
"He (the Register of Wills acting in his capacity as Clerk) 
may appoint assistant Clerks, but only with the consent 
and approval of said Court." The provision is quite similar 
to that which was under consideration the case of Lane vs. 
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Com. 103 Pa. 481. In Art. IV. Sec. 8, of the Constitution it 
is provided that the governor "shall nominate, and by and 
with the advice and consent of two-thirds of all the members 
of the senate appoint such other officers of the common- 
wealth as he is or may be authorized by the contitotioD or 
by law to appoint." The Act of Assembly of April 18, 1878 
P. L. 26, No. provided that "Recorders of city of the first 
class shall be appointed by the Governor by and with the 
advice and consent of the senate" In the case cited it was 
held that by the virtue of the provision of section i of Art. 
VI. of trie Constitution (which is that which we are now con- 
siderinf;) the governor might lawfully remove a recorder 
appointed under the Act. of 1878. and that the consent of 
the Senate to such removal was unnecessary. 

Mr. Chief Justice Mercur said (p. 485). "As already shown 
the Constitution declares in section 8, above cited, the gover 
norshall nominate and he shall appoint. Before he completes 
the appointment the Senate shall consent to his appointing 
the person whom be has named. It may prevent an appoint- 
ment by the governor, but it cannot appoint. It may either 
consent or dissent. That is exl^nt of its power. There its 
action ends. It cannot suggest the name of another" 

And further on it said (p. 487), "As we have shown, the 
letter and the spirit of the Constitution both unite in declar- 
ing this power to be In the governor, it necessarily follows 
tliat officers appointed by him, other than those excepted, 
may, in the language of the Constitution, be removed at 
his pleasure." In like manner the Register of Wills is em- 
powered by the Constitution to "appoint assistant clerks 
with the consent and approval of said Court." And following 
the reasoning in the opinion in Lane vs- Com. supra, the 
power of the Register in making the appointment is sub- 
stantially like that of the governor in the instance noted, 
and the court in bestowing or withholding its consent and 
approval performs a function similar to that of the Senate. 
It may prevent an appointment by the Register, but it can- 
not appoint. It may either consent or dissent. That is the 
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extent ot its power, and there its action ends. The tip- 
pointinf^ power is ttiat of the R'^^fister, aod tliereTore the 
power of removal remaios in him alone. This conclusion is 
consistent with the decision in Ri^id vs. Smoalter, 128 Pa. 
324, where, speakiof; ot the right of the R^t?istef to appoint, 
Mr. Justice Clark said (p. 335): "This ri^h' was vest«d in 
him by the very terms of the constitution. It will not be 
seriously contended that the legislature had any power to pasis 
upon the necessity for the appointment, for this discretion 
is expressly committed to the clerk, who is to act with the 
consent and approval of the Court." In the opinion the 
further statement is made (p. 835: "There was do power 
competent to remove him, save the tribunal which conferred 
the appointment." In the present case the court delow lays 
some stress upon the use of the word, "bribunul" as necessarily 
involving action by the Court, But it is evident that the 
phrase "tribunal which conferred the appointment" is merely 
used as an equivalent to the constitutional phrase "the 
power by which they shall have been appointed." No other 
or additonal significance ;:an be fairly attached to the words. 
Our conclusioti is therefore, that, while the Register may 
appoint an assistant clerk only with the consent and ap- 
proval of the court, yet the power of removal is in the Regis- 
ter alone. The Court below was therefore without authority 
to make the order enjoining the Rdgister ot Wills from re- 
moving the former appointee from office, or the order direct- 
ing that the bill be attested for the payment of his salary. 
Appeals from each of the separate orders of the court 
below were here presented and argued together, and they 
will be disposed of together. In the appeal at No. 125 
January Term 1912, the assignment of error is sustained; 
and in the appeal at No. 126 January Term 1913 the fourth 
assignment is sustained. The decre* of the court below in 
each case is reversed. 
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Gaffnej vs. Kear, et al. 

Acts of May 8. 1909- P. L. 474: June e.'lSftS.'P.'L. 333; 
June 25. 1885, P. L. 187: May 28. 1907, P. L. 273 and.'IMaj 
18. 1911, P. L. 809, Collectors of School taxes. 

The act of Hay 8. 1909. P. L. 474 requires a tax collector to furnish 
a bond coDditioned to well and truly pay over or account for according 
to law the whole amount of tax charged asaegaed in the duplicates which 
ahall be delivered to him. 

Thelact of June 6, 1893. P. L. 333 fixes the term of the Collector at 
three yeAre. 

The act of June 26. 1885, P. L. 187 requires the proper authorities to 
issue the duplicate to the Collector on or before August 1 of each year. 

The Act of May 28, 1907. P. L. 273 abolished theofflce of tax collector 
in townships of the first class and duplicates therein are delivered to the 
township treasurer. 

The act of Hay 18, 1911. P. L. 309, known as the school Code dotal 
not authorize a school board to declare vacant the office of tax Collector, 
but it may appoint a collector when the person who was elected collector 
refuses to qualify or furnish a bond. 

Bill in equity. Injunction. 

No. 4 July Term, 1912. 

J. B. McGurl and C. B. Berger for Plaintiff. 

John F. Whalen, for defendant. 
Koch. J. Aneroat 7 1912. 

The bill of complaint sets forth: 

1. That on the 16th. day of February, A. D. 1909, the 
plaintiff was elected Tax Collector for the Borough of Mtners- 
ville for a term of three years, that he qualified accordinK to 
law and aaanmed the duties of his office, and that by virtue 
of Constitutional amendments and certain Acta of Assembly 
bia term of office has been extended to the first Monday of 
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January, A. D. 1004, aod that be is still boldlDS said Office. 

2. That the defendants are the duly elected and proper- 
ly qualified School Directors of the School District of the 
Borough of MiDeraville, said Couaty. 

8. That as such Tax Collector it la the right and duty 
of the plaintiff to collect all taxes levied and assessed for 
said School District during his term of office. 

4. That ihe school District of the Borough of Minernville 
is a District of the third class and as Directors of said Dis- 
trict said defendanta aie governed by the provisions of 
the Act of 18 >Eay, 1911, P. L. 309. relating to such dis- 
tricts. 

5. That under the provisions of said Act of Assembly 
it is the duty of defendants to levy and assess the school 
taxes for said District for the school year beginning Monday, 
July 1, 1912, to prepare a duplicate of such taxes, and to de- 
liver said, dufjlicate, properly certi&ed together with a prop- 
er warrant, signed by the president and attested by the 
secretary of the board of Directors, with the corporal** seal 
of saiddistricla, if any, attached, to the plaintiff, authorizing 
and directing him to collect the school taxes set forth in hja 
duplicate according to law. 

6. That the defendants have levied and assessed the 
school taxes for theschool year beginning Monday, July 1, 
1912, and, as plaintifs is informed and believes, have prepar 
ed a duplcate of said taxes as required by law, but that said 
defendants, disregarding their duty to deliver aaid duplicate 
to the plaintiff, and his right to receive the same and co- 
llect said taxes, have refused and do still refused and do 
still refuae to deliver said duplicate to the plaintiff as they 
are by law required to do. 

7. That on the 5th, day of June, A. D. 1912 said 
defendants, wholly ignoring their duty and the rights of the 
plaintiff in the premises declared that a vacancy existed in 
the ofSce of Tax Collector for aaid School District and pro- 
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ceeded to appoint a Tax Collector to collect said taxes for 
the school year beginain^ Monday, July 1, 1913, and that 
said defendants then and there appointed one Alvin H. 
Kellar to collect said taxes. 

6. That the plaintiff notified said defendants that he is 
the only person authorized by law to receive said duplicate 
and to collect said taxes, bui that defendants refused and do 
still refuse to furnish said plaintiff with said duplicate and 
are about to deliver the same to said Alvin H. Kellar, their 
appointee. 

9. That the plaintiff, bein^ the duly elected tax collect- 
or for said District has performed all the duties required of 
him by law, that no vacancy exists in said office, and that 
no power is vested in said defendants to declare said office 
vaeant or to appoint any other person to collect said 
taxes duriuK the term of office of the plaintiff. 

10. That should the defendants l>e allowed to persist in 
their refusal to deliver the duplicate to the plaintiff and be 
permitted to deliver the same to their appointee the plain- 
tiff will suffer irreparable damage and injury. 

11. That the plaintiff ha^ no adequate remedy at law 
and that unless he can secure equitable relief by having; the 
defendants restrained from delivering said duplicate to said 
Alvin H. Kellar or to any person other than the plaintiff, 
and ordered to deliver said duplicate to the plaintiff, he will 
suffer great loss. 

The prayers of the petitioner are: 

a. That said defendants be restrained preliminarily un- 
til hearing and prepetually thereafter from delivering to 
Alvin H. Kellar, or to any person other than the plaintiff, 
the duplicate for the school taxes for said District for the 
school year l>eginng July 1, 1912. 

b. That said defendants be directed and required to de- 
liver to said plaintiff the duplicate forschool taxes for said 
District for the school year beginning July 1, 1912, brother 
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with a proper warrant signed by the president and attested 
by the secretary o( the Board of Directors with the corpor- 
ate seal of the District, if any, attached, authorizing and 
directing him to collect the school taxes set forth in said 
diiplic&te according to law. 

c. Such other and further relief as to the Court may 
may seem proper. 

d. Service of this bill by copy. 

The answer of the defendants admits the first, second 
and fourth paragraphs of the plaintiff's bill. It denies the 
third, ninth, tenth and eleventh paragraphs. It denies the 
fifth in so for as it is averred therein that it is the duty of 
the defendants to deliver the duplicH.te of school taxes to the 
to the plaintiff. They admit the sixth paragraph, except- 
ing the alleged disregard of defendants' doty in not deliver- 
ing the duplicate to the plaintiff. In answer to the seventh 
paragraph the defendants admit that they declared the 
office of the tax collector vacant, but deny that they ignored 
their duty or the right of the plaintiff, Inasmuch as the 
plaintiff had failed to fully account for and pay over to the 
treasurer of the said school district the total amoutof school 
taxes appearing on the tax duplicate in bis hands for the 
year 1911 on or before the first day of June, 1912, as provid- 
ed in Section 559 of the School Code. They also aver that 
plaintiff's duplicate for 1910 is unsettled, and that said 
plaintiff was notified prior to the fifth day of June, 1912, that 
the school board required him to make settlement of his 
duplicate for 1911 prior to trie first day of June, 1912. 

Answering the eighth paragraph of the bill the defend- 
ants deny that Gaffnoy is the only person authorized by law 
to collect the school taxes, and defendants admit Kellar's 
election by them. 

Besides denying the ninth paragaph, th* defendants 
aver that the plaintiff did not perform all of the duties re- 
quired of him by law, and that he failed to comply with the 
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requirements of Sectioa 559 of the School Code. They aver 
that a racaDcy does exist in the of flee office of tax collector, 
and that the plaintiff is not entitled to collect the school 
taxes for the easuinj; year becaase he has failed to m&ke 
settlement for the past year and the year prior thereto. They 
aver that he is & delinquent collector, and that the school 
board are prohibited by Section 560 of the School Code from 
authorizing him to collect the school taxes; that the School 
Code is the only authority for the collection of the school 
taxes, and that the plaintiff and the defendants are subject 
to it and are bound by it. 

At the hearing on the above motion the plaintiff proved 
by the minutes of the school board that on the fifth of June, 
1912, he presented to the school board his bond as tax col- 
lector, in the sum of twdnty-five thousand dollars; that he 
claimed that his office as tax collector continues until 1913, 
and stated that he will clean up his duplicate by tbe first of 
July, 1012. He also proved that the txiard then elected Mr. 
Kellar as collector of school taxes, and fixed his txind at ten 
thousand dollars. Tbe minutes futher show that on tbe 
twenty- fourth of June, 1912, the plaintiff presented bis list 
of exonerations for 1911 and reported that he wanted to settle 
his accounts with the treasurer for duplicate of 1910 and 
1911 iwfore July 1, 1912, and that no action was taken by tbe 
board with reference to exonerations since that time, except- 
ing to refer the exonerations to the finance committee. 
Gaffney claims that he settled for the 1910 duplicate on the 
27th. of June, 1912. At all events, he avers that the audit- 
ors then passed on his account and gave him credit for an 
over-payment of a hundred dollars, which he has not yet 
received back from the school district. He did not receive 
the duplicate for 1911 until the 7tb. of September of that 
year. He testified that he received no notice from the 
board of school directors before June 1, 1912, to make settle- 
ment of tbe 1911 duplicate, At the meeting of tbe board on 
the 24th. of June, 1912 he drew their attention to the 
exonerations for 1910, which had tteen in the hands tbe 
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of the committee for throe or four moDths without having 
been actpd upon and said he nonid like them to act thereon 
and settle. He offered to pay the balance due for 1911 the 
next day after the auditing committee would be through. 
He says he ia ready to settle as soon as the exonerations are 
passed upon. The duplicate for 1911 was over twenty-two 
thonaand dollars, and he had collected to the first Monday of 
June, 1912, around nineteen thousand dollars. Further in- 
spection of the minute booli, however, showed that the ex- 
onerationd for 1910, amounting to $858.75, had been allowed 
by the school board on the 3rd of April, 1911. 
DISCUSSION. 
May a school board, under such a state of facts, declare 
the office of tax collector vacant, and appoint another col- 
lectorT Gaffney was elected to his of&ce in the same manner 
that the school directors were elected to their offices. A 
collector of taxes must take and subscribe an oath of office, 
and must enter into a bond to the commonwealth condition 
ed that he " shall well and truly pay over or account for 
according to law the whole amount of tax charged and as- 
sessed in the duplicate which shall be delivered to him:' 
Act of 8th May. 1909, P. L. 474. By the Act of June 6, ] 
P. L. 333, his term was fixed at three years, aud by the 
provisions of the 4th Section of the Act of June 25, 1885 
P. L. 187, "The several county, borough, township, school, 
poor and other authorities ' ' empowered to levy taxes 
within their several boroughs and townshipof this common- 
wealth, shall, on or before the first day of August of each 
year, ' ' ' ' issue their respective duplicates of taxes assessed 
to the collectors of taxes of their respective boroughs and 
townships, with their warrants attached, directing and 
authorizing him to collect the same." Road taxes only were 
exempt from this provision. By the Act of 28th. May, 1907, 
P. L. 273, the office of collector of taxes was abolished la 
townships of the first class, and duplicates are now given to 
the township treasurer. 
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The Scbool Code, approved od the 18tb, day of May, 1911, 
P. L. 809, requires the board of directors in every school 
district of the third and fourth classes to furnish to the tax 
collector in the district a certified copy of the duplicate 
(Sections 546 & 549), but in districts of the second, third and 
fourth classes, "Where a, tax collector is not elected to col- 
lect school taxes, or where there is a vacancy, or where any 
tax collector elected refuses to qualify or furnish a bond as 
' provided, " the board of school directors "shall, annually, 
on or before the first day of June in each year, appoint one 
or more suitable persona as tax collectors in said school 
district," (Section 547.) The collector, however, "in ad- 
dition to aoy bonds that he may now be required by law to 
give, and before receiving his tax duplicate and warrant to 
collect said school taxes, shall furnish to the school direct- 
ors a proper bond, in an amount to be fixed by the board 
of school directors," etc. (Section 550.) I( he fails to fur- 
nish a proper bond, the board of school directors shall ap- 
point another suitable person as collector of the school 
taxes. The 560lh. section is as follows: "In all school 
districts of the second, third and fourth class, no tax col- 
lector shall be reappointed, or be authorized to collect any 
school taxes in any school year, unless he shall first have 
settled bis duplicate in full with the board of school direct- 
ors for the preceding year, in the manner herein provided." 
Everycollector of school taxes "shall fully account for and 
pay over to the treasurer of the school district, in which he is 
appointed or elected, the total amount of school taxes 
appearing upon the tax duplicate furnished to him, on or be- 
fore th« first day June in each year, less such amount as he 
may be exonerated from by the board of school directors, 
and also less such an amount of unpaid taxes as is assessed 
and levied upon real property in said school district upon 
which there is no personal property out of which such school 
taxes might have been or could have been collected." Sec- 
tion 559. 
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From ttiia full statement of the facts and the statutes 
relating to this case, there should be little difficulty in 
arriving at a correct conclusion. There is nothing in the 
School Code that authorizes a school board to declare a 
vacancy in the tix collector's office. GafTney occupies the 
office by virtue of bis election thereto, and he can be ousted 
from it only in one of the wnys that the law provides, in 
ca^e of his ineligibility to hold it or in case of a conviction 
for some official misconduct. Being in the office, it i.s not only 
his right, bat it is his bounden duty, to properly perform all 
that the law prescribes he shall do. He is entitled to all the 
emoluments of bis ofBce, and the school board cannot deprive 
him of them as long as he stands ready and willing to ful- 
fill his duty. Where a tax collector has been elected by the 
people, a school board cannot "appointoneor more suitable 
persons as tax collectors," unless the tax collector so elect 
ed "refuses to qualify or furnish a bond" as required by the 
School Code; nor can such appointment be made even where 
a tax collector refuses to furnish a bond, until fifteen days 
after notice to him so to do (Section 550.) If he qualifies 
and furnishes the required bond, the school board is bound 
to furnish him "with his duplicate aad a proper warrant, 
signed by the president and attested by the secretary of the 
l>oard of nchool directors, with the corporate seal of the said 
district, if any, attached, authorizing and directing him to 
collect the school taxes set forth in his duplicate according 
to law," provided "he shall first have settled his duplicate 
in full with the board of school directors for the preceding 
year, in the manner ' ' ' provided," Gaffney offered a bond 
in two and one-half times the amount that was demanded of 
Mr. Kellar, whom the board of school directors have named 
as their appointee, and he told the board in an open meeting 
that he stands ready to pay over the balance of the uncol- 
lected amount on his duplicate within aday after the amount 
for which he is responsible is ascertained. The board of 
school directors should have approved bis bond, if it was 
sufficient in amount and was otherwise acceptable, but they 
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should have withheld the duplicate for 1912 until tbu one 
for 1911 has been settled. 

There la do vacancy exiatlns !□ the cffice of tax collect- 
or. The plaiotiff holds the office of tax collector in Miners- 
ville de facto et de jure. 

Has he applied the proper remedy to maintain his 
rights? The defendants claim a wribof quo warranto is ihe 
only remedy. In thi;* we think they err. Gaffiiey occupies 
the office; hence, he has a right to an injunction to prevent 
an unlawful intereference with his exercise of the office: 
Appeal of the Town (Council of the Borough of Pottsville, et 
al., 22 W. N. C, 431; a. c, 1 Monaghan, 705; Common- 
wealth vs. Gibbons, 196 Pa.. 97. He has no present right 
to a writ of mandamus to compel delivery of the duplicate 
for 1912, because he has not settled for 1911. Were his new 
bond approved and bis duplicate for 1911 settled, mandamus 
might lie: Commonwealth vs. Lyter, 162 Pa., 50. 

The first prayer for equitable relief must, therefore, be 
granted, and the second one refused at this time. 

AND NOW, AugustTth, 1912, the preliminary injunctioa 
heretofore granted is continued nntil the further order of 
the court. 
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Rapsch vs. P. & R. C. & I. Co. 

MiDing— Mine Foreman — Employe— NegligRnce. 
There is nothing in the acts of sBsambly relating to mining which 
authorizes the mine foreman to employ men or fix the compensation of 
employes. 

Motion to tftke off ooiisuit. 
No. 138 Sept. Term, 1908. 
8. M. Enterline, for motion. 
Baird vs. Pettit, 70 Pa. 477. 
Sloan vs. Ry. Co. 231 Pa. 332.. 

The defendant Company was bound to furnish a reson- 
ably safe appliance for the benefit of its workmen. Evidence 
of unsafe conditions makes it a case for the jury. 

McKinney va. Kilgallon, 11 Atlantic Reporter, 614. 
Barry vs. Jones & Laughlin Steel Company, 234 
P. S. 867. 

McDonold va. Ellsworth Co. 234 Pa. 255. 
Hughes was a vice Principal. 
Glew vs. Rys. Co. 234 Pa. 239. 

The defendants are liable for ioj ury caused because they 
vere hoisting cars contrary to the usual custom by having 
the gate at the back instead of the front. 

Adams vs. Pittsburg Insurance Co., 95 P. S. 348. 
Moulea vs. Deleware Canal Co., 141, P. S. 632, 
Thomas vs. Central Railway Co., 194 P. S. 511. 
Canningham va. Port Pitch Bridge Works, 197 P. S. 
625. 

Pick vs Jackson, 3 P. S. C. 378. 
Spees vs. Box, 198 P. S. 112. 
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Pittsbui^ Coal Co. vs. McNulty, 120 P. S. 414. 
Negligence is the absenceof care uoder the circuni' 
stances aad is such care as a reasonable and prudent man 
would exercise under like circumstances." 

Under proper inalructions it should usually be sub- 
mitted to the jury to find whether proper care has been 
exercised under the particular circumstances. 
McKee vs. Bidwell, 74 Pa. 218. 
"The degree of danger and many other considerations 
of a tike nature, affect the standard of care, which may be 
reasonably required in a particular case. When the stand- 
ard shifts not according to any certain rule, but with the 
facts and circumstances developed at the trial, it cannot be 
determined by the Court, but must be submitted to the 
jury." 

Schunn vs. Pa. B. Co., 107 Pa. 8. 
That the employes of the Company did all they con- 
sidered necessary and proper under the circumstances is 
not sufficient. 

Gilchirst vs. HorUey, 198 Pa. 132. 
Pa. R. Co. vs. Coon, 111 Pa. 430. 
An employer ia bound to furaish reasonably safe ap- 
pliances and materials to his workmen. 

Gibelow on Torts, Eighth Edition. Page 168-169. 
P. & L. Vol. 13. Col. 21866. 
And while he is not bound to furnish the "safest" ap- 
pliances, yet he is bound to furnish such as are demed or- 
dinarily safe by others, and for this reason the Court was 
in error in refusing to allow the plaintiff to show that it 
was not customary in other mines to haul men up a slope 
with the door down, and ihis when corroborated by the testi- 
mony of Ginloy and Hughes shows that they did not use 
ordinarily safe methods. 
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P. & L. Vol. 13, C3ol. 21869. 
The fact that the company uiied safety trucks to take 
men into and out of the mines in the morning and evening, 
but used coal cars at other times, itself raises the inference 
that this^at- was not reasonably safe for the hauling of men 
in this manner, and that they were not exercising ordinary 
care in so danKerous an undertaking. 

Corbin vs. Phila., 195 Pa. 461 
Shilling rs. Aberuethey, 112 Pa. 437 
J. P. Whaien, Contra. 

P. & R. R. Oo. vs. Hughes, 119 Pa. 301 
Dumpsey vs. Coal Co., 227 Pa. 571 
D'Jako vs. Coal Co., 2S1 Pa. 164 

Charge of the Court, Koch, J. 
THE COURT: — I have come to the conclusion to grant 
this motion for a nonsuit. You may make a motion to strike 
it off and argue that before the full bench and then get the 
oombine 1 thought of the three(members of th ebench together 
after a full examination of this case. It is a very clo.ie 
proposition and there is none to be found in the books that . 
that bears any similarity to it. 

Gentlemen of tbe jury, we have decided to nonsuit this 
case. According to the claim of the of the plaintiff, be is a 
miner, thirty-seven years old, who has been engaged in that 
occapation for sometime and bears a certificate qualifying 
him, under the law, to pursue that vocation, to the early 
part of March, 1908, he was engaged in his occupation at a 
place called New Mines, in this county, and was laid off and 
after two or three days he inquired from somebody in auth- 
ority as to how long they would be laid off, spoke about tak- 
ing bis tools out of the mine, but the boss told him to leave 
them in, but that he did not know how long they would be 
closed down; might be as high as a month or two. Tbe 
plaintiff then went to another mine or colliery, operated by 
the same aaiae company, to wit, the Philadelphia and Read- 
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iDg Coal and Iron Companj'. He went to see Mr. Hughes> 
the mine foremen, and Mr. Huliges told bim that he could 
give him a place in the ganKway. He went the following day 
to mine and he found Mr. Huhges ab the office in the morning 
before seven o'clock. Mr. Hughes told him that the gang- 
way was gone, but that he could give him a breast to work 
in on the Tracy vain. He then gave him a note to the fire 
boss in the mine. He went down into the mine; he handed 
the note to the fire boss who sent him with some other em- 
ployes with directions that they should show him the breast 
that he was to work in. He went and examined the breast 
and there were two other men tliere doing the same tiling. 

After he got through with his exmanination he was 
satisfied to take the job and as he came from it he saw Mr, 
Hughes and told him that he would take the job, and that 
be would come on the following day. This was on a Thurs- 
day that he made the examination and said that as they 
would not work on the next day, which was Friday, he 
would not come; but Mr. Hughes told him he could come on 
Friday and get ready so that he could cut coal on Monday. 

After he had seen Mr. Hughes he went to the bottom of 
the slope for the purpose of being hoisted up, the pitch of it 
being, as variously stated here, thirty-five or forty degrees. 

He arrived at the botton of the slope. He spoke to the 
footman, I believe they call bim, or botiom man, for accom- 
modation to go up and the bottom man told bim to wait a 
while, and two miners or two men employed in the mines 
came, so apparently there were five of them, this plaintiff 
and the other two men who bad examinad the breast 'on the 
Tracy vein and two of the employes. After a while a car 
came along; it was empty and to it was attached a second 
car. There were two men at the bottom whose duty it was 
to fasten the spreader chains. One was to fasten it to the 
hook on one side of the car and the other on the other side 
of the car, and their duties related to the coupling and the 
uaeoupling of the cars for the purpose of having them 
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hoisted, or detacbintc them after they came down from tlie 
breaker. There were two cars. The one attached tu the 
spreader was on the bottom of the slope, that is, It was en 
the pitch, whilst the car attached to it was on the level. 

One of these botton men they could get in. So the 
plaintiff got into the car and sat down in it, with his back 
against the swinging door at the end of it. This swioRing doar 
swung on a rod that ran across the top of the rear end of 
the car and was secured at the bottom by an iran rod that 
had two lugs attached to it, and when they stood upright 
they secured the door, and this iron bar had what might be 
called a handle at one end and when that stood upright there 
was a ring slipped over it so as to hold iv in its position and 
thus secure the door. 

When this unfortunate man was in the car it had not 
porceeded up the slope more than eighteen or twenty yards 
until in some manner that is unaccounted for in this care, and 
may be unaccoutable, the door opened and he slipped out of 
the car, got under the car which followed, and was injured 
to such an extent that he suffered a compound comminuted 
fracture of the femur of the left leg, a broken left arm— at 
least badly injured, his chest injured, the left leg below the 
knee somewhat hurt and the topof his head injured, according 
to his contention. He soon became unconscious, was taken 
out of the mine and taken to the Pottsville Hospital where he 
was confined to his bed in a ward for a period of six weeks, 
and where he did not recover consciousness until after the 
lapse of several days. 

After six weeks his leg was put in a plaster of Paris 
cast and he was put on a bench and into a wagon and haukd 
to his home where he was confined to his bed for another 
period of six weeks, and when he was able to be up and 
about he could only get about by the aid of a crutch, and 
later he used a cane. He was incapacitated from doing any 
workin the mine until the latt«r part of that year, to wit, 
the year 1903. He claims that he did not get to work in the 
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nuDe QDtil the latter part of December or tbe begmning ot 
January; that when be vent into mine he was unable to 
follow his regular pursuit as a miner, because it Involvtts 
such heavy w«-k aa he waa anable to do on account of the 
injuries that he had received in the accident. He foUowed 
various pursuits in the mines; he picked slate at a very crreat- 
ly redu(^ wage; he was workic? at a ditch; he coUld not 
Btanded it; he grot sick, as he said; he claims that with the 
cbangre of tbe weather he becomes rheumatic in the parts 
that had been injured and that this rheumatism incapcitates 
him for work, and that when he was workinff at dicth he 
became sick and he went home and he remained 
home »ieveral days and when he returned he was discharged. 
He did not aay whether he was discharged because he had 
been absent without any excuse or not; but he was discharged 
anyhow, bo he quit the mines and be has been employed since 
then, and for a time before that, as the watchman for the 
MinersviUe Water Company, where hereceives a doUaraday 
and if he does any manual labor then he receives special 
compensation for his manual labor, at rate of, I think he said, 
fifteen cents an hour. When be was working at his reglar 
vocation in the mine he could earn as high as sometimes six 
dollars or seven dollars a day; he earned so much that in the 
two weeks pay he received as high as fifty-five or sixty 
dollars. His employment in the mine was not constant, 
that is, he did not have work every day in the year. He 
brought here the pay check of a freind of his who had been 
working with him in the mine in certain months in the year 
1906, and claims that they state the same time and amount 
of pay for the work that he had performed and pay that he 
received and from such means it wonld enable the jury to 
determine what he has lost by reason of his injuriss, so far 
as his wages go. Unfortunately for the plaintiif, as I con- 
ceive this case, an Act of Assembly relating to mines estab- 
lishes the duties of certain employes in the courses of min- 
ing experience. Mining has become a science in which men 
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must be specially qualifed. The char^ of the mine is taken 
from th-:) owner of the mine. The charge of the mine must be 
commited|to the care and management of m^n who are qualifi- 
ed specially for that work, just as a doctor ora lawyer must, 
before he can practice his profession, receive a certain form 
of certificate evidencing his qualification and fitness for 
that sort of pursuit. Now the Act of Assembly provides 
that the owner, operator or superintendent of a mine or 
colliery shall use every precaution to insure the safety of the 
workmen in all cases, wheather provided for in this act or 
not, and hi shall place the underground workings thereof 
and all that is related to the same under the charge and 
daily supervision of a competent persm. who shall be called 
mine foreman. Therein are fixed the things that the mine 
foreman shall do, the responsibility that is laid at his door. 

And the act further provides thit this mine foreman 
must have certain qualifications, to be determined by an Ex- 
amining Board, whose appointment is provided for by the 
law, and after the Examining Board has certified to the 
mine foreman's qualifications and he gets his certificate, he 
thereby becomes an appointee under the laws of the State 
and not under any Act of the owner of the mine or the sup- 
erintendent of the mine. The owner or the superintendent 
of the mine has simply the right to elect, and if there are 
seventy-five men qualified for mine foreman, he may exer- 
cise a personal preference and elect which one of the seventy- 
five he will take for his inside mine foreman, and that is 
all he can do. He cannot say he will take none of the 
seventy-five and go and take some stranger who has got no 
certificate; he is bound to select his man out of those who 
are armed with the certifiacate that the law requires them 
to carry. 

You will note in the law, as I have read it to you, there 
it nothing that goes so far as to say that the mine foreman 
is to employ the men, or that he has anything to do with the 
fizlDK of ttie compensation of the men who are at work in 
he mine. In other words, the right of employment bslonga t j 
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the mine owner or to the superintendent whom the mine own 
er appoints, and does not belong, by virtueofthelaw, to the 
inside mine foremen. After the owner of the mine or his super 
intendent has selected his workmen from those who are quali 
f ied and they go down into the mine, then they are under the 
control of the mine foremen, so far as the performance of 
his duties, under the legal requirements of the statute re- 
quires that he should have control of the men. But this 
Act of Assembly does not invest him, as mine foreman, with 
the right of employment. 

There is no evidence in this case that the Philadelphia and 
Reading Coal and Iron Company authorized Mr. Hughes to 
employ anybody; there is not a scintilla of evidence in the 
case that was so authorized. The mere fact that this un 
fortunate plaintiff went to him and was directed to do the 
things that he did do, is no evidence of agency on the part 
of Hughes to employ him, and. therefore, when Mr. Hughes 
invited this man to down into the mine— or, if not invited 
him, premitted him, to go down into the mine— for the pur- 
pose of making an examination of the place that he desired 
to assign him work in, Mr. Hughes was not acting, under 
the evidence of this case, under any authority that been 
given to Inm by the Philadelphia and Reading Coal and Iron 
Company. It was giving to the plaintiff a privilege or a li- 
cense that Mr. Hughes, for aught we know, had no right to 
give. 

If he had a right to give it to him, then the visitor to 
the mine had to take oridinary risks that accompany such 
an investigation. He had to employ, as a means of ingress or 
egress to and from the mine, the same means that were em- 
ploy by the miners themselves. The owner, the Philadelphia 
and Reading Coal Iron Gump my, owed him, as sprospective 
employe, no higher degree of duty than it owed to the em- 
ployes that they already had. This mine may have been 
workipgfor years with the same kind of machinery, the 
same kind of ears, possibly the identical cars, and it was 
not bound, because the courtesy of an examination was al- 
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lowed to this plaintiff, to discard the method of hauling em- 
ployes that it already had, anda loTjt a new medthod to hau 
this plaintilT, who came here to investigate before getting 
employment If, on the other hand, Hughes did even hav© 
a right— and there is on evidence that he had. and that is 
the trouble— to do what he did do, and this man went ahout his 
lawful business for the purpose of making an examination, 
as he bad a right to do, if Hughes hnd a right to send liim 
there, and when he got through making the examination he 
said that he wanted to go up and he was directed to 
go into a car. the sims as employes were wonl to do, in 
order to get out of the mine, he was, at best, in no stronger 
relationship, so far as his rights were concerned, with the 
Goal »Dd Iiou Company, thao were the men who were already 
employed and working there. In other words, gentlemen, 
the Coal aod Iron Campaoy was not obliged to take any 
greater precautions for the safety of this unfortunate plain- 
tiff than it wa^ bound to take for the men already nnder their 
employ In that mine. The bottom man fixed the iron bar, 
adjusted it. as is required for the purpose of securing the 
^winging door at the end of the car. He slipped the ring 
over the handle of the bar. He performed his duty in the 
ordinary way, and if the ring had not slipped from the bar 
the accident never could have occurred. Now, if this em- 
ploye atthe bottom failed to put that ring on securely; in 
other words, if he was negligent in adjusting it, attended to 
it in a slipshod way, so as to not put the ring completely 
down and that, by a little bit of shaking, It slipped off over 
the top, 80 as to release this fastening from the door and 
precipitate this man on t) the track, then this fellow at the 
botton was negligent in the performance of his duty; and if 
he was negligent, then it was the negligence of a fellow em- 
ploye, because if Mr. Hughes had the right to employ this 
man — you will recall after he had gone into the breast and 
had made an made an examination of it and came out, he 
saw Mr. Hughes and spoke to him and Mr. Hnghps asked 
him whether he was satisfied to take the job and be said 
yes; that at ..nee made him an employe of tbe company. 
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Now, if he was as employe o( the company, the company 
owned him no higher duty because be was a new employe, 
than itdid to the old employes; and if, through the negli- 
gence of the man who put the ring on the car, he was injur- 
ed he would have no right of action againat the Coal and 
Iron Company, because it was the negligence of an employe. 
He would have a right of action, if he was an employe, 
against the Ooal aud Iron Company if this means of hoisting 
the men was not a safe one. Now when we determine what 
is safe we mean to say reasonably safe, safe, for the ordinary 
use to which an appliance is subjected; and from aught that 
we have learned in this case this was a safe appliamce. It 
is true that Terrence Ginley would, by his utterances here 
upon the'stand, seem to condemn this thing because be says 
that there is a possibllty of injury in it, a possibility of 
accideut, but, so far as concerns a safety appliance for work- 
men, the rule of law never has been, and I doubt whether it 
will be, that it must be safe beyond the possibility of an 
accident. That is fixing a standard that neither you nor I 
nor anyone else, in the present limited wisdom of the human 
race, could meet. He himself admitted that if that rine was 
down, set down, the thing would be safe. Experienced 
mine inspectors, whose qualifications are much higher than 
those of mine foremen, tell us that this car was safe; wit 
nesses for the plaintiff say that this car was safe, and there 
is not a particle of evidence here to show that this car had 
gotten out of repair and that, by proper inspection, the de- 
fect could have been discovered ; that it was readily discover- 
able and if discovered it could have been repired. There is 
not a scintilla of testimony here to show that that car was 
out of repair, that the car was not as good as the day it was 
put on, so far as concerns this particular part of it- Nor is 
there sufficient evidence in the case to show that this 
device was a bad one; that it was such that a probabilty 
f or such an accident as this could be readily foreseen, an 1, 
herefore, could have been presented by adopting soma other. 
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It is not like the c ise that Mr. E irerlir.e cited in his arifu- 
m?nt yesterday, where there wasa'crane.oraderrick rather, 
and they were hoisting a large iron heani and the 
derrick was adjusted 30 that when they hid great weight 
thsy wyjid pull it in the low gear and when thay had a light 
weight they would pull it in the high gear; that when it wan 
in the high gear it would run six tim s as fast as in the low 
geai-, and where a man was left in charge and this den irk 
swung around and as it swung around it struck the handle 
and set the ma hinery in high gear, and, of course, it was 
impossible for the mm to huld it and he was injured. An 
accident like that can be readily foreseen and can be readily 
provided against by the simple device of a lock that costs n 
couple cents. But there i* no evidence here ihat an accident 
such as this could be anticipated readily. Did the man at the 
bottom perform his duty in putting the rinsi over the iron 
bar; In other wurd-, this car whs safe for the ordinary uses 
to which it was to be subjected, provided the man or men 
who had certain assigned duties to perform in reference to 
the car, performed those dnties; and if the fellow failed to 
perform them then this man is in the unfortunate position, 
if he was employed, to be related in his employment to an 
unskillful— not to an unskillful, but to an inattentive or 
negligent employe at that particular moment. There is no 
evidence here to show that this employe at the bottom of the 
mine was incompetent; that he was negligent; that he had a 
reputation for carelessness or negilgence; clumsiness or any- 
thihgelse. Those are things that the plaintiff is called upon 
to prove and not for the defendant to show in the first in- 
stance. 

And again, for aught we know, this accident may not 
)ieve happened in that way at all. I do not know anything 
about mining, but yet I can conceive that there is such a 
thing possible as a lump of coal slipping out of a car going 
up on a previous trip and lying aside of the track, or a piece 
of rock dropping out of the top and lying aside of that track, 
and the car coming up and this bar that is used to release 
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the catch so as to let the swinging door loose in order to un- 
load the car might strike that rock, and, being struck, would 
be elevated, would release this ring, and away would go th's 
poor m«n. I can imagine that as a way in which it would 
have happened and these of you who been in the mines may 
know whether that is correct or not, whetherit could happen 
that wa.v; or you may know other ways in which it might 
have happened. 

Again, gen'lemen of the jury, this plaintiff is not in the 
position of a passenger for hire. When one takes a ride on 
a passenger train he is supposed to pay a fare and that makes 
a contract between fiim and the rail way company for safe de- 
livery, and if he is hurt the law at once presumes that the 
r.)il«ay company was negligent, because the passenger has 
nothing to do excepting to go in and sit down; that is all he 
has to do; and he may not be negligent. He ■•its in his seat, 
reads a magazine or newspaper or talks with a freind and 
something happens and he is hurt. The presumption at once 
is that the railway company ia negligence. Such is not the 
case here. Ther is no presumption of negligence arising 
form the mere fact that this accident happened. 

For these reason, gentlemen, I have come to the conclu- 
sion that this man is nor entitled, under the law, to recover. 
Our sympathies dare not cnntrol us in these matters. You 
and I are here to try a law suit. We are working, not in 
the coal mine now; we are working at the law, to determine 
what the rights of these parties are under the .law, not by 
any impulse of sympathy or sense of right or wrong inde- 
pendent of what the law fixes as right or wrong in reUtion 
to it. The right or the wrong and the conc;lusion we arrive 
at here must be determined not by morals but be determined 
by the law and, in my judgment— I may be entirely wrong; 
if I am, I would be very glad to be corrected— the plaintiff 
here is not entitled to recover, and for that reason we will 
grant the motion for a conplusory nonsuit. 
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OPINION OF THE CORUT 

\V« have carefully read and corsidernd wliat wr said to 
the jury when directed a compulsory nonsuit to be entereil 
in ihi« cnHP, ar.d we do not thiny it necessary to elaborate 
more fully u|K>n tlie faots now, excepiing to sny that cars 
entenni:; the mine go down the main slope with the door end 
up, and when they reach ihe bottom they are drawn by 
mules to an inside slo)>e, on which the pl&inlifF was iiijui'e<l. 

Arrived at tite inside slope, the cars are pulled up the 
same, and thus the door which is nt the upper end of a ciir 
as it enteric lUe mine ({els at the lower end of a car as it 
goes up the inside slope, just as the tail boai-d of a wa^on 
travelling on an ordinary highway is at the u>)|)er end of the 
WHgon when the wagun is going down a hill, and atthe tow- 
er end of the wagon when tlie wagon is going up a hill. 

The plaintiff entered the mine by theslogie which ran 
down from the breaker, and when lie was through insp ct 
ing iheb renst lie intended to work at he started to go out of 
the mine by the inner slope which led to an air shaft, iis lit> 
wasdirccted to by the bottom man. 

A model of the car from which the plaintiff fell was pro- 
duced in court, and from it and the verbal testimony in the 
caae it appears that the bar of iron which in u.sed to hold the 
door in place is one and one-half to two inches thick, and 
that one end of it is turned at right angles to it, and when 
it is put in position to hold the doon the turned end, which 
is eight or ten inches long, stands in an upright position, 
aed a sleeve or ring is slipped down alK)ut two inches over 
the turned end. The sleeve or ring forms the end of a piece 
of iron which is fastened with a single bolt on the side of the 
car in such a manner that the piece of iron can be readily 
moved up or down, so as to drop the sleeve or ring end over 
or lift it from, the upturned end of the iron bar. The iron 
bar is immediately below the door, and securely fastened to 
it and standing parallel with the turned end thereof are two 
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lugs several inches lunt;. These lu^s extend above the 
bottom of the door when the bar is in a fiosition to secure 
the door, and they do enqu(^slionably secure it when the 
sleeve or ring is pi-opeily sliDped over the upright end of 
the bar nnd as lon^ a» il remains tl>ere. The le»>timon.v of li e 
plaintiff's witnesses is that the bottom man did sMp itit; 
ring over the bar, and thatlhe wt-iglit of the duor itself and 
the pressure of ihe men sitting agiiinst tlie door made the 
latch all the more secure. 

We cannot agree t hat because this accident happened in 
a way not accounted for the defendaol is guilty of negli- 
gence. The plaintiff in his statement claims that his injuries 
were "caused through the negligence and carelessness of the 
said defendant company," and that the plaintiff ''has suffer- 
ed great loss or damage by reason ofthe negligent, carelv^'s 
and improper method and means of hauling the pluintiff," 
but the evidence fails to prove the alleged negligence and 
carelessnessness of the defendant. Nor doe.s the evidence 
show a negligent, careless and improper method and means 
of hoisting the plaintiff. The statement also avers that the 
"was at the time of the said accident to operate and conduct 
its mines and worliings, through its proper officers and em- 
ployees, in a careful and legal manner, so as to properly pro- 
tect and safely guard its emplyes in their work and in go- 
ing to and returning from the same, as required by the Act 
of Assembly of the State of Pennsylvania iu such case made 
and provided." 

But he insisted at the time of the trial, and also U|>on 
the argument of this motion before us, that he was not an 
employe of the defendant at the time of the accident, and 
that be would not have become such until he actually com- 
menced to work in that mine. How then can he avail him- 
self of any duty imposed by statute upon the defendant for 
the protection of employes ? If he was an employe, and the 
bottom man put the ring over the bar in a slip-shod man- 
ner, 80 that it was not put down over the bar a sufficient dis- 
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tince, tlie plaintiff could not recover because his injury I'e- 
suited from tlie carelessness of a co-emiMoye. But if the 
plaiatiff was not an employee and if the inside foi'emiin had 
no au lurity to employ inside worliinen (and there is no evi- 
dence that he had authority to do so,) the plaintilt's ciise 
seems to us to come within the principles of Gillis v. Penn- 
sylvania Railroad Company, 59 Pa., 12^); Weaver v. CarneKie 
Steel Co., 223 Pa. 238; Elower and Wife v. The Pennsylvania 
Uailroad Company, m Pa., 210, and Artx v. Lit, I'M P.i., 
519. AND NOW, September 2, 191-2, t.ie motion isoveri-uled. 



Bausbach vs. lluiff, et al. 



Act of March 11, 1875, P. L. 6-Xjn3uit— EvUen:^- 
Offer and objections — 

Under the Act of March 11, 1875, P. L. 6 an appeal does not lie 
from the entry of a compulsory nonsuit, but only from the refusal to 
take off the nonsuit. The rule to take off a nonsuit shall be considen-d 
and disposed of by the court in banc, not by the trial judge alone. 

Where an offer is made as a whole, of evidence partly admissible 
and partly not, the judge may reject it all and la not bound to separate 
the good From the bad, though he may do bo and when the olfer is coni- 
petent in substance and the objection is to asmall or unimportant part, it 
may become the duty of the jud^e to point out or call upon the party ob- 
jecting to specify the parts objected to. 

Supreme Court 

William Wilhelm, for appellant. 

Charles A. Snyder for appellees. 
Potter, J. October 14. 1^12 
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The record id this case is ansatUfactory. U|>od the 
conclusion of the plaintiff's testimony, the defendants* 
counsel luoved for non suit. The trialjudgedirected thata 
compulsory non-suit be entered, and at tlie same time, 
without motion by plaintiff, entered a ru'e to strike ihe non- 
suit off. Plaintiff's counsel then sufj^geisted that the ca.se 
might rest with ilie direction for a compulsory nonsuit be- 
cause an appeal mi^ht then be taken at once and an early 
hearing bad in the Supreme C!ourt. Theieitfo > the trial 
judge said: "I will direct a nonsuit to be eutered, and I 
will reserve the right to file an opinioa seting forth the 
reasons why I do so." To this ruling an exception was 
granted. 

In so far as the record shown, no disposition was made 
of the rule to strike off the non-suit. The last entry upon 
the docket prior to the appeal is "Compulsory non-suit 
directed by court." Under the Act of March II, 1875, P. Li. 
6, it has frequently been held that an appeal does not lie 
from the entry of a compulsory non-suit but only from the 
refusal to take the non-suit off: 

Haverly vs. Mercus, 78 Pa. 257. Scnnlon vs. Suter, 158 Pn. 
275. Reed vs. Casualty Co., 189 Fa. 59. Haltock vs. 
Lebanon, 215 Fa. 1. 

The stenographer's notes of testimony at the trial show 
the entry of a compulsory nonsuit, (he entry of a rule to 
off such nonsuit which remains undisposed of, and then the 
entry of a non-suit a second time. It may be that the trial 
judge intended the second non-suit to operate as a discharge 
of the rule to take off the first; but he did not say so, and 
the Act of 1875 above refered to, provides expressly that 
such rule shall be considered and disposed of by the court 
in banc, not by the tiial judge alone. The act contemplates 
consideration of the questions involved by the court in banc. 
This they did not receive in the presant case. The jndgo 
reservee the right to file an opinion setting forth his reasons 
for entering tbenon-sait, but itdoes not appear that any 
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opiaion bas been flled. None is printed id the pai>er book. 

There are nine assignments of errors, eightof them be 
ing to the rejection of offers of testimony by the plaintiff, 
or tlie sustaining of objections to questions. The fifth and 
eight assignmenta allege error in the rejection of offers to 
prove by the plaintiff and by the defendant, Frederick 
Wolfe, who was called for cross-examination, the allegations 
in the plaintiff's statement upon which be bases his right of 
action. The offers were excluded as incompetenli, irrelvant 
and immaterial and for the furtlier reason, as stated by the 
trial judge, that he did not consider the evidence, if 
admitted, sufficent to sustain a verdict. 

While tbe offers were tco broad in some respects, yet 
they set out substantially the allegations .of plaintiff's 
statement, and raised tbe question of the sufficiency of his 
cause of action. The trial judge clearly intended by his 
raUng to pass apon plaintiff's right to i-ecover at all, upon 
the facta shown in his statement. In Mundis vs. Emig 171 
Pa. 417, Mr. Justic Mitchell said (p. 424): "Undoubtedly 
the general rule is that where an offer is made as a whole, 
of evidence partly admissible and partly not, the judge may 
reject it all, and is not bound to separte the good from bad, 
Whartou vs. Douglas, 76 Pa. 273. Smith vs. Arsenal Bank, 
140 Pa. 518. Evans vs. Evans, 135 Pa. 572. 

But he may always do so, and we are not prepared to 
aay that in some cases where the offer is clearly competent 
in substance and the objection is to a small or umimportant 
part, it may not become the duty of a judge to point out, or 
at least to call upon the party objecting to specify the 
parts objected to." 

Id tbe present case the offers were not objected to or 
rejected because any specified portions were inadmissible, 
bat on the ground that, as a whole, tbey were immaterial 
and irrelevant, and did not make out a case sufficient to go 
to the jury. The question ruled on by the court below and 
raised by thesa asaignments, is then whether the facts 
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alleged by plaintiff, if pmved would constitute a cause of 
action, in his i-tatement, plaintiff averrel that prior to July 
18, 1910, for a period of four years and ten month, he had 
been employtd ly the Rettia Brewing Company, of Potts- 
ville in the capacity of chief engineer, re> eiving for hh 
s^-rvice $27 per week, and that du ing the term of his em- 
ployment he had endeavored to render faithful service to 
the company, and the relations betwean the company and 
himjalf wsri at all tinii3 satisfiito.y to b>th pirtij) 

That prior to the above date, he had reported to the 
foreman of the brewery that a night watchman in the 
employ of the company was stealing bottl;d gfols from 
tie brewery, and that he and iinother engineer had 
seen the watchman carrying away stolen goods on different 
mornings, whereupon the wxtchman wns discharged irom 
the service of the company. That by reason of his ac ion in 
repoi ting the dishone>ty of the watchman, he incurred the 
enmity of the defendants, who thereupon, intending to injuie 
plaintiff, conspired aid cou hired inamMlieiousand unlawful 
manner to deprive him of tha opportunity to i-arn his liveliiiood 
and support those dependent upon him, and presented the 
company with a paper containing their signatures, setting 
forth that if, after twenty-four hours, it kept the plaintiff 
any longer in its employ, they would no longer work for it— 
they knowing well at the time that it would be left helpless 
if they carried out their threat, and would be forced to 
comply with their demand in order to protect its business 
interests, and that their combination and threat would cause 
the discharge of plaintiff from its employ. That because of the 
combination and conspiracy of the defendants, plaintiff was 
discharged from service of the company, and suffered dam- 
ages, (or the £covery of which he brought this suit. 

This statement sets forth a good cause of action. If 
the plaintiff could prove the averments in the statement, he 
was entiled to recover. The offers of proof contained 
matter which was irrelevant, in so far as it included any 
reference to what took place in the labor union, whether it 
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resulted favorably to plaintiff or not; but that portions of the 
offers miKht well have been rejected, while leaving plaintiff 
to make proof of the substantial wroiiff which, as was alleged, 
had been done to him through the conspiracy to bring about 
his discharge. Any such purpose was unlawfill. In Erd- 
man vs.Milchel!, 207 Pa.79, Mr. Justice Dean said (p. 91): 
"A conspiracy is the combination of two or more persons by 
some concerted action to accunaplish an unlawful purpose. 
It is unlawful to deprive a mechanic or workman of works 
by force, threats or intimidation of any kind; a combination 
of two or more to do the same thing by the same means is a 
conspiracy. That by the legislation referred to such con- 
spiracy is no longer criminal, does not render it. lawful. At 
common law the courts held that such combination was so 
prejudicial to the public interests and so opposed to public 
policy as rendered it punishable criminally: but the legisla- 
ture, which generally determines what is and what is not 
public policy has declai'ed that it is no longer a crime or 
misdemeanor. But this is as far as it has gone, it is as far 
as it could go without abolishing the Declaration of Higlits; 
to do that the whole people of,the Commonwealth must be 
directly consulted and they must give assent. So the same 
courts are still bound to protect the humblest mechanic or 
laborer in his right to acquire property." 

In the case just cited the question of damages did not 
arise, but under the decision in O'Neil vs. Behanna, 182 Pa. 
286, if the plaintiffs were entitled to an injunction for their 
protection, they were also entitled to recover such damages 
as were shown to have been suffered. 

In Morris Run Coal Co., vs. Ctoal Co., 68 Pa. 173, Mr. 
Justice Agnew said (P. 187): "There is a potency in numbers 
when combined which the law cannot overlook, where injury 
is the consequence. If the conspiracy be to commit a crime 
or an unlawful act, it is easy to determine its indictable char- 
acter. It is more difficult when the act to be done or purpose 
to be accomplished is innocent In itself. Then the offense 
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t&kes its huefram the motives, the means or the consequenc- 
es. If the motives of the confederates be tooppress, the 
means they nse unlawful, or the consequences lo others 
injurious, their confederation will become a conspiracy. 

In the present esse, whileihe recoi-d is confused, it isap- 
pai-ent that a fundamental principle of justice is involved. 
If the plaintiff can prove the averments in his statement, he 
will be eniilled to recover such damages as he cau show that 
he has sustained by reason of the wrongful acis of the defend- 
ants. 

In order to avoid the delay which would result from re- 
mitting ttie record to the court below for formal amendment, 
to show that the rule to strike off the judgment of compulsory 
non-suit was duly discharged, we will treat the record as 
though it had been thus amended. So regatded, thefiflh, 
eigtb, and ninth assignments of error are sustained; and the 
judgmentof thecourt below refusing to take oft the com- 
pulsory non-suit is reversed with a procedendo. 

Dissenting Opinion. 
Filed October 14, 1912 
Moschzisker, J. 

The plaintiff alleged that the defendants had entered 
into a conspiracy the effect of which was to cause him to 
lose the situation by which he earned his living; that the 
conspiracy culminated in a written demand made by tliese de- 
fendants on their common tmployer which amounted to a 
threat that unless the plaintiff was discharged the defendants 
would embarass the employer's business by quitting work 
in a body. After the trial judge had refused several offers 
he entered a nonsuit for want of sufficient evidence to pi-ove 
the plaintiff's case. 

None of the offers contains any direct tender of proof 
that the twenty-eight men named as defendants did in point 
of fact sign the paper which caused the plaintiff to lose his 
situation although they inferentially suggest a proffer of 
evidence to that effect. But conceding that such proofs 
were tendered, the otTprs are faulty in that they contain a 
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proffer of testimony to show that the charKes against the 
plaintiff were detei mined by the cential labor body in liis 
favor on August 10, whereas the demand which is claimed 
to have caused the loss of his positicn nnd which marked the 
culmination of the alleged conspiracy, took place almost a 
month prior to that time. These offers wei-e objected to not 
only as "ioimaterial and irrelevant'' but aUoexpiessly upon 
the frround that they were "incompetent," counsel adding 
"anythtnK that the lodffe did in its representative capacity 
cannot be objected to in court." The fact that the charges 
were determined in favor of the plaintiff would, undoubtedly, 
have prejudiced the defendants, and therefoi-e if such evi- 
dence was not part of the former's case, its acceptance would 
have been i-eversible eri-or. The evidence offered on this 
point did not lend to prove any part of the plaintiff's case; 
it merely went to establish a fact collateral to all of the issues 
involved which occured after the alleged conspiracy had at- 
tained its end. Yt*t without certain evidence contained in 
these faulty offrirs there was no sufficient proof of a con- 
spiracy by the defendants against the plaintiff; furthermore 
there was no proof that the defendants signed the paper 
which the plaintiff claimed the loss of his position of pro|)er 
evidence that they ever authonzed the three men that called 
upon the emplo.ver and are alleged to have said that they 
were a committe represaenting the other defendants, to net as 
their agents in presenting that paper. An agent's authority 
cannot be proved by testimony given by a third party of the 
declarations of the allege<l agent concerning his power to 
a t, Kaufman vs. National Transit Co, Mona. aO Chambers 
v(. Davis 3 Whar. -10; Plumstead, et al vs. Rudenhaugh, 1 
Yeates. 50'2; Evans vs. Owens, a I'enny. 22»; Van Horn vs. 
Krick, 2 S. A K. 227; Hanny vs. Stewart, (> Walls, 487; 
Whitney vs. Lake, Wl Pa. 349; Cential Penna. Tel. Co. vs. 
Thompson, 112 Pa. IIH; Pepper vs. Cairns, Ibi) Pa. 114, p. 
]-21; Bible vs. Central Hall Borough, 19 Pa. Superior C!l. 
136; this is the only character of evidence upon that sul)ject 
which appears upon the pjesenl i-ecord. 
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Whea aa"of(er contaiaing relevant and irrelevant matter is 
made as a whole, the jud^e is not boand bo aaparate the good 
from the bod, but may reject it al); 2 Pepper & Lswis 
2237, and cases there cited. As already stated, the 
offers in question contained irrelevant matter, which was 
sufficiently pointed out by counsel in statiug his objection, 
and hence the trial Judge was justified in rejecting them at 
a whole and in entering the nonsuit. Moreover, there was 
no proper disposition of the rule to take off the nonsuit, and 
for that reason the appeal was premature and should bedis- 



After a review of the whole record, I cannot see how, 
without a disregard of the settled rules of evidence and 
practice, it can be said that the learned court below fell into 
error. These rules have been established out of abundance 
of experience to insure a proper trial and to work out exact 
justice in the greatest number of cases, and I see nothing 
in the plaintiff's case which differentiates it from others or 
justifies the establishment of a precedent that may well cause 
confusion to the profession and give rise to many futile 
appeals in the years to come. The plaintiff had the assis- 
tance of able counsel, he had every opportunity to which a 
litigant is entitled and even though "a fundamental 
principle of justice" mity be involved, it seems to me that, in 
this age of clogged courts and delayed litigation, we should 
not lose sight of the fact that there are a multitude of other 
cases pressing for adjudication, and new trials should not 
be granted unless reversible error plainly appears upon the 
record; I find none here,.and, therefore, I enter my dissent. 
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Estate of Joseph^H. Fyfe 
Petition for citation to file account- Contract— ret ission. 

A petition for a citation to file an acccant muet aver that an in- 
ventory and appraiaement of the personal enu\e oi the decedent was filed 

A contract for delivery ol merchandise at a certain time strict cim- 
pUance of the terms and conditions thereof must be shown before there 
can be a recovery for the price agreed upon. 

S. M. Enterline, for petition, 

E. J. Maginnis— Contra. 

Wilhelm. P. J. Nov. 25. 1912 

The Geo. H. Juntf Co., claims to be & creditor of the 
estate of Joseph H. Pyfe, deceased. The claimant present- 
(d its petition to the court prayiag for a citation oo the ad- 
ministratrix of the estate to file her account. An answer 
iras filed, in which the administratrix declares the estate of 
her decedent is not indebted toclaiaant. Testimony was 
taken in support of and against the claim. Neither in the 
pe<ition, the answer, nor in the testimony is it averred that 
an inventory and appraisement of the personal estate of the 
decedent, showing the amount thereof at the date of htft 
death, was ever liled by the administratrix or that he died 
possessed of or entitled to any personal estate or that any 
personal property of the decedent ever came into the hands 
of the administratrix, and in this respect the case of the 
claimant is singularly defective, and should be dismissed. 

However there are other reasons for the dismissal of 
this proceeding. On the 18th day of January, 1911, the dece- 
dent gave a written order to the agent of the claimant for 
five hundred calendars which were to be shipped via P. & 
R, ty the claimant about December first. The decedent 
died on the 19th day of May, 1911- On the 25th day of May, 
1911, the administratrix wrote a letter to the claiment in- 
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formiDf^ them of the death of Joseph H. Pyfe, and nclify- 
in|; the claimant to cancel the order. It appears the 
claimant acquiesced to the recissioD of the order and did 
not ship the calendars about the first day of December, and 
it is admitted they never delivered them to the railroad 
company or any other carrier, and presumably the calendars, 
if in existence, are now in the possession of the claimant. 
Thf 8J facts are not diputed. 

When a person, claimins: to be a creditor of an estate, 
obtains a citation, unless he can make out a prima facia claim, 
it is the duty of the court to dismiss the ^^etition. Li£:htner 
Estate, 144 Pa. 273; Estate of Peter Starr, 3 Supt. Ct. 212. 

The calendars were to be delivered to the railroad about 
December first and this by the terms of the contract was a 
condition precedent to the demand for payment. This be- 
ing the case, no suit can be brought upon the contract until 
the condition has been fulfilled, or its nonfulfillment excused, 
When a contract is mrde for the manufactuie and delivery 
of articles of merchandise or other personal property on or 
before a certain day, or at a specified date, in the absence of 
proof of consent of the other party, or waiver by him, strict 
compliance of tl e terms and conditions and compliance with 
the contiact are required before recovery of the price agreed 
upon can be had. Hillers Estate 6 Dist. 195 (Affirmed 6 
Supt. Ct. 256). "From the very nature of a condition prece- 
dent, it results, that it must be strictly performed before the 
party on whom its performance is incumbent can call on the 
o,her party to fulfil his promise. Tiffany on Sales 152; An- 
sdv. on Contracts 380. A contract to sell and deliver goods at 
a certain place gives no cause of action unless there be a de- 
livery at the place agreed upon. Millard vs. Morse 32 Fa. 
536. When a contract is entire, before any recovery can be 
had of the consideration money, the plaintiff must, prove that 
he has performed, or is ready to perform, his part of the 
contract, or that performance was prevented by the defend- 
ant, Norris vs. Clark 29 Supt. Ct. 562. 
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This case is readily distinguishable from Edtson vs. 
McGee, 43 Pa. 297; Ballentine vs. Robinson. 46 Pa. 177 and 
Baltimore Smelting Co. v.^. Ammonia Co, 2 Supt. Ct. 555 
cited by the claimant. In the first and second cases it was 
decided there had been a delivery by the plaintiff to the de- 
fendant. In the last mentioned case there was a partial 
performance of the contract on the part of the plaintiff 
and the jury found that the defendants prevented the full 
completion of the contract. In the case at bar it is not claim- 
ed there was a delivery on the part of the claimant, and there 
is no evidence to show that there was- a part performance on 
the part of the claimant either in purchase of material or 
work done or that the respondent prevented the delivery of 
the maierial. It it true that the administratrix within six 
days after the death informed the claimant of the changed 
conditions and notified them to cancel the order but this 
letter, written six months before the time fixed for the 
delivery of the goods, is in the nature of an offer to rescind 
the contract and was not a refusal to receive the goods, be- 
cause the writer said "the goods if received could not be 
used." The claimant did not at any time subsequent to the 
receipt of this letter assert its intention to hold the estate of 
the decedent to a compliance with the contract, but on the 
other hand by its silence seemed to agree to its canceletion. 
It is possible that if the claimant had expended money in 
pursuance of the contract and had prepared and finished the 
calendars there could be a recovery, but we know of no case 
which holds where a party has secured a contract he can sit 
quiet in silence and idleness for six months and recover the 
consideration price when he has not fulfilled his part of the 
contract by failing to perform any of the obligations required 
of him by the terms of the contract. The claimant has fail- 
ed to make out a prima facia claim. 

AND Now November 25, 1912, the petition is dismissed 
at the cost of the petitioner. 
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Estate of Malachi C. Watson. 
DischarerR of administrator— Rula 12. 
A petition fordischarge of an idminis'rator nj»it ahow that a final 
account hae been filed, confirnied and audited and that the petitioner ha» 
paid and delivered all the aasets to the parties entitled theieto. 

All purtiea in interest and the aureties mu^tEgiee to the diGcharge. 

Geo, M. Roads, for petition. 

M. M. Burke, for distributees. 

Wilhelm, P. J. Oct. 21 I9l2. 

The avermen's in this petition are as follows; 

1. That your petitioner whs duly appointed adminis- 
tratrix of the Estate of Malachi Watson. "1 hat she entered 
upon her duties as such and tiled her account, which was 
duly adjudicatt'd and confirmed absolutely. Thatyour Honor 
awarded distribution of the balance in the hands of your pe- 
titioner as administratrix of the siid estate on the 8th day of 
January, 1912. 

2. That she has no more money or other effects of 
the deceased in her hands which are collectable. She 

therefore prays the ciurt that she be discharged as adminis- 
tartrix of said estate. Rule twelve of thecourt provides. 

"Section 1 No executor, administratrix, guardian or 
trustee shall be discharged from tl e duties of his or her 
appointment, upon his or her own applicaiion unless it be 
made to appear to the court that the final account of such 
petitioner has been duly confirmed and audited, and that he 
or she has paid and delivered to th^ parties entitled thereto 
all moneys an i property in his or her hands as such executor 
administrator, guardian or trustee) and also that the prayer 
of the petitioner has been agreed to in writing by all the 
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parties ioteresied in said estate, aod by the sureUes of such 
petitioner, otherwise ten days' ootlce of sucb application 
shall be given to heirs, next of kin, legatee, distribnteefi, 
wards or the casta iqus trust, as the case may be, if of the 
age of fourteen years or over, and to the next friend of any 
who may be under that age; Provided they be residents of 
this county, and such notice be reasonably practicable." 

Section 2. "Whenever personal notice as is required in 
the preceding section is Impracticable or the parties reside 
without the county, such notice shall be Inserted three sac* 
cessive weeks Id one newspaper published in the county, to 
be designatfd by the court." 

An examination of the petition shows that it is not in 
compliance with the role. It does not show that a flnal ac- 
cooDt lias been filed, confirmed and audited. Neither does it 
show that the administratrix has paid and delivered all of 
tbe assets of the estate to the parties entitled thereto. The 
assertion that she baa no more money or other effects-of her 
decedant in her hands is by no means a compliance with tbe 
last noted provision of the rule. That condition could easily 
arise from vsrions causes without the money reaching tbe 
parties to whom it is awarded in the decree of distribation. 
The rule is further disregarded in that tbe petition does not 
show the prayer of tbe petitioner has been agreed to in writ- 
ing by all the parties interested in said estate and by the 
sureties with the administratrix. But in case this assent to 
discharge cannot be obtained tbe petitioner may work her 
diachat*ge by ten days' notice of tbe application being given 
to the beira next of kin, legateea, distributees or cesto que 
trust. 

In this case tbe administratrix may have been able to 
obtain her discharge upon the rule if the rule has issued in 
accordance of the rule of coaiii and made returnable in ten 
days. The rule was not returnable at any time, and the 
parties interested had no notice of the time of hearing. 
Service of tbe rule was accepted by attorney for Mary Scan* 
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Ian and Anna G. Burke, but bow is the coart to know that 
these parties are all the parties In interest without an aver- 
ment to that efFect in the petition and there is nothing in 
this record to show that the sareties had notice of this ap- 
plication. 

A petition for discbarge should at least aver that a Qoal 
account has been filed, confirmed and audited that the assets 
of the estate have been paid out in accordance with the 
decree of distribution to the parties entitled thereto; that no 
funds of the estate havecome into the hands of the i>etitioner 
since the filing of the account, the names of all the parties 
in interest including the names of the sureties and the agree- 
ment to the discharge by the parties in writing. If the said 
agreement cannot be obtained, then the petitioner should pray 
for a rule upon all the parties named, returnable at snch time 
as will afford ten days' personal notice as our rules of court 
require. 

A-ND NOW, OCTOBER 21, 1912, the rule is discharged 
-without prejudice so that the petitioner may renew her ap- 
plication in the manner indicated. 



Streng vs. Buck Run Coal Co. 
Coal Lease— Pillars— Judgment and necessity of pillars. 

Where a coal leue provides that the leuor may direct necessary 
pillara if coal to remain bo that the overlying vein may be removed, the 
lessor may not act arbitrarily or f&udulently in deatgnating auch pillars, 
yet he may err in judgment so as to imjure the lessee and such judgment 
depends upon the necessity of the pillars. 
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Bill in equity-No. 1, July Term 1911. 

C. E. Berger, for plaintiffs.* 

B. W. Gumming, for defendant. 

Brumm. J. July 31, 1912. 

The above bill in equity was brought by the plaintiffs 
to compel the defendant to leave certain solid pillars of coal 
on the Buck Mountain Vein until the overlying Seven Foot 
Vein ia worked out above said pillars; under and by virtue of 
a certain coal lease containing inter alia, the following pro- 
visions:— 

"This Indenture made and concluded this thirtieth day 
of April, A. D. one thousand nine hundred and one (1901) , 
by and between Julia Streng, of the City of Pittston, County 
of Luzerne, and State of Pennsylvania, and George W. Streng, 
her husband, parties of the first part and James B. Neale, 
of the City of Scranton, County of Lackawanna, and State 
of Pennsylvania, party of the second part WITNESSETH; 
That the said parties of the first part for and in considera- 
tion of the covenants and agreements to be kept and per- 
formed by the party of the second, and also in consideration 
of the sum of ten thousand dollars ($10,000) to them' in hand 
paid by the party of the second part, at and before the ex- 
ecution hereof, the receipt whereof is hereby acknowledged; 
have granted, leased, demised and mine let, and by these pre- 
sents do grant, lease, demise and mine let unto the said party 
of the second part, all the merchantable and minable coal ly- 
ing and being in, under and upon all that certain tract or 
piece of land situate in the Township of Poster, County of 
. Schuylkill and State aforesaid" 

"To Have and to Hold the said coal the rights and 
privileges hereby demised unto the said party of the second 
part until all the merchantable and minable coal in the 
premises hereby demised availabl by proper, skillful, and 
careful mining shall be mined out and exhausted, according 
to the terms and stipulations herein stated. 
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"Eighteenth:- The party of ttie second part shall leave 
solid pillars of coat at all such points as may be designated 
by the parties sf the first part as necessary for the present 
or future workinjrs of the mines, for the security of improve- 
ments and for other purposes herein before mentioned and 
purposes incident thereto." 

The fifth paraffraph of plaintiffs' bill contains the only 
complaint, as follows:- 

5. "That the Buck Run Coal Campany in violation of 
the terms of the said lease and contrary to the notice served 
upon it as above set forth, continues to rob and remove the 
coal from the pillars of coal in the Buck Mountain Vein, 
above the West 2nd Lift Gangway (South Dip,) to the erreat 
damage and injury of your complainants." 

And therefore prays "that the Court restrain the defend- 
ant, preliminarily until hearing, and thereafter upon hearing, 
from robbing the pillars and taking the coal fromthe pillars 
coal in the Buck Mountain Vein, above the west 2nd Lift 
Gangway (South Dip), on the property of the plaintiffs." 

To which defendant make answer, inter alia, as follows:- 

2. "In answer to the statements contained in the fifth 
paragraph of Plaintiffs' Bill, the Buck Run Coal Company 
denies that in violation of the terms of said lease and contrary 
to the notice served upon it as set forth therein, it continues 
to rob and removed the coal from the pillars of coal in the 
Buck Mountain Vein above the West 2nd lift gangway (South 
dip)to the great damage and injury of the plaintiff3,and prays 
tlut plaintiffs may be required to prove the same if material. 

"And for further answer to the statements made in said 
paragraph, the Buck Run Coal Company avers that it has 
complied with the terms of said lease aiul that its said min- 
ing operations in said Buck Mountain Vein do not damage or 
injure plaintiffs, nor are the said operations contrary to the 
terms of said lease and that the said notice which was sav- 
ed on defendant was unnecessary and oppressive and that a 
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compliance with said notice by the defendant would work 
irreparable loas to the defendant by reason of the fact that 
unless the coal being mined is taken out the rock and debris 
will fall and cover part of the same and its complete removal 
will be impossible and futher that the defendant will in time 
be unable to remove any of said coal excepting at a lai^ely 
increased cost. 

And for further answer to the statements set forth in 
said lifth paragraph, Defendant avers that under the terms 
of said lease it is required to mine said coal and in compli- 
ance with said requirements, it proceeded to drive gang- 
ways, headings and chutes for the purposes of mining said 
coat and that it has invested large sums of money in this 
work which will be lost to Defendant if Defendant is restrain- 
ed from removing and selling the coal at this time when the 
coal is most accessible. 

''And for farther answer to statements contained in said 
fifth paragraph of Plaintiffs' Bill, the Defendant denies that 
the maintenance of said coal in the Buck Mountain Vein is 
necessary for the present and future workings of the mines 
or for tile security of improvements or for any other purpose 
mentioned in said lease previous to clause 18, and the De- 
fendant avers that the acts of the Defendant are not in vio- 
lation of the terms of the lease or the rights of the PlaintifFs. 

3. "The defendant avers the Plaintiffs have not alleged 
in their Bill any breach of the terms set forth in said lease 
to be kept and performed by the Defendant, excepting only 
tbe failure to comply with the notice and the removal of the 
coal from the Buck Mountain Vein nor is it set forth in said 
Bill what result would follow the removal of said coal which 
warrants the service of said notice nor have PlaintifFs dis- 
closed in what respect they will be damaged by the remov- 
al of said coal nor the effect of said removal. The general 
averments as set forth in the wording of paragraph eighteen 
(18), which has been included in said notice, is the only com- 
plaint and it includes several matters. Defendant cannot 
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prepare its defence i» this action with certainty and clear- 
ness nor is Defendant properly ioformed of the Plainiiff^' 
exact complaint in said Bill, but is left to conjectuic as lo 
the exact complaint of the I'laintifT upon which tle^e pro- 
ceedings are based." D 

In the brief of C. E. Berber, attorne? for plaintiffs, he 
makes the following statement: "Plaintiffs* claim rests upon 
the eighteenth paragraph of the lease between the above 
named parties." (See paragraph quoted above.) 

Accepting this as the paramount issue in this case, it 
becomes necessary, by the construction of that paragraph, 
to ascertain the rights and powers of the parties to this 
lease in connection with the other clauses in the lease and 
the testimony in the case. 

The plaintiffs claim that under this clause of the lease, 
"the lessor has the power to direct pillars of coal to be left 
at all suuh points as may be dusiRuated by him, which may 
be necessary for the protection ol the present and future 
workings of the mines. That so long as the plaintiff acts 
in accordance with his rights in designating the pillars thai 
are to be left, and not in arbitrary or fraudulent manner, 
with a view of depriving the lessee of minable coal, but 
only in good faith to protect his own workings, his JUDG- 
MENT as to the necessity of pillars and the places where 
they are to be maintained is absolute under the law." 

With this statement of the plaintiffs, we cannot entirely 
agree. While it is true that under this clause the parties of 
the first part have the right to designate ail such points at 
which the part of the second part shall leave solid pillars of 
coal; yet said clause limits this designation to such pillars 
at such points only as are NECESSARY for the present or 
future workings of the mines, for the security of the improv- 
ments, and for other purposes hereinbefore mentioned and 
purposes incident thereto, because in constructing this 
clause the whole lease must be considered. 
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Though the plaintiffs may not act arbitrarily or fraudu- 
lently with a view of depriving the lessee of minable coal, 
and may act in good faith to protect his own workings as 
he views it, yet he mnysoerrin JUDGMENT as to do great 
wrong and injury to defendant hence we think this whole 
case rests upon the question as to the NECESSITY of the 
pillars at the points designated by the lessor, as well as the 
question of arbitrary and fraudulent action. 

The defendant claims that it is not necessary to leave 
the pillars of coat in the Buck Mountain Vein above the 
West 2nd Lift Gangway (South Dip) as prayed for. To do 
so, would bean injury to all parties concerned, would do 
^reat damage to defendant, would jeopardize the future 
working of' the mines, would prevent the recovery of a large 
quantity of coal, would be more expensive and inora dange- 
rous for the workingmen, and would be an ejectment of the 
defendant front its rights and property without cause shown 
for so doing. 

Practically all the testimony on both sides was taken 
on the question of the necessity of leaving pillars at the 
points designated. 

This being the paramount issue in the case, the whole 
controversy rests upon the question as to which is the proper 
system of mining. 

There are two veins of coal involved in this dispute. 
The one is the overlying, commonly called Seven Foot Vein, 
the other is the Buck Mountain Vein. It is conceded that 
it is not feasible to work the Seven Foot Vein alone at this 
mine, and can only be worked to advantage in connection 
with the Buck Mountain Vein. The Buck Mountain Vein 
having been worked a considerable distance below the Seven 
Foot Vein, the plaintiffs claim that no pillars should be 
taken out of the Buck Mountain Vein until the Seven Foot 
Vein is worked out. That to draw the pillars from the 
Buck Mountain Vein would let down the Seven Foot Vein 
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or, at least, make it too dangerous and expensive to mine. 

That the Buck Mountain Vein should be worked to the 
boundary line or pillar; that no pillars should be robbed or 
drawn from the Buck Mountain Vein until the Seven Foot 
Vein is worked up to the line, and then they should first start 
to rob back on the Seven Foot Vein, and that no pillars 
should be robbed on the Buck Mountain Vein until after the 
pillars on the Seven Foot Vein are taken out above the points 
at which they take out the pillars of the Buck Mountain V^in 
and follow this system the entire length of the gangway, 
claiming that the pillars in the Buck Mountain Vein are 
necessary to support, preserve and keep intact the entire strata 
between the two veins. (For convenience, we shall designate 
this as the pillar system.) 

The defendant claims that the pillar system does not 
furnish good support, is more expensive, produces less coal, 
is more uncertain and more dangerous to life and property; 
that the coal being mined out of the breasts leaving nothing 
but the remaining coal called the pillars to support the entire 
top is uncertain and dangerous; that this danger is increased 
in proportion to the length of the gangway and extent of area 
requiring support, thereby increasing the number of pillars; 
that the danger is also increased by the length of time the 
pillars are left standing, as by exposure to the air, the coal 
splits off, breaks awaya and crumbles, this constantly 
weakening the supporting power of the pillars. That all the 
great mining disasters spoken of by plaintiffs' witnesses re- 
sulted from this system of mining. 

That the system adopted by defendant, know as the 
sectional or panel system of mining (which we shall designate 
as the gob system) is more econoiriical, more productive and 
safer for land-owner, operator and workingman. By the 
gob system, the pillars are successively drawn and robbed as 
the breast are worked out and the top let fall to fill up the 
space, and as it conceded by all parties that a foot of solid 
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coal when broken will iacreane its bulk about two thirds 
(2-3) or till ODd and six-teniha {1 6-10) feel of apace, it muat 
follow that the rock and debris falling and fllling np tbeea- 
tire spHce including the area of the breast which is about 
forty five (45) per cent, and the area of the pillar which is 
about fifby-five (55) per cent would afford better and more 
certain support for the remaining atrata than the pillars alone 
would afford, and as ihe vertical thickness of the strata tte- 
bween the Buck Mountain and Ibe Seven Foot Vein is from 
eighty (80) to one hundred (100) feet and the average pitch 
of the v<^ins is about forty tlve (45) degrees, the entire apace 
would be compactly filled before there would be any danger 
of rea^-hing or in any way affttciing tiie Seven Foot Vein. 
(The volum' ot debris or gob, as it la commonly called by 
miners, necessary lufill a vacant space, of course, depends 
upon ih« friability of the rock or matter falling in). That 
ibu siraia between these veins is largely of a friably nature; 
tliat '.lie gjb sys em hus been in operation for eighty years 
^nd has been adopted by a number of the largestcoal mining 
companies in the region, and that there has never been any 
disaster by reason of this system of mining 

The main facta established by the testimony are aa 
follows: — The Pine Hilt Colliery which adjoins and ia connect- 
ed witti Lhi:i colliery showed that the worst possible results 
as claimed by plaintiffs' witnesses (though contradicted by 
Jcfuiid.iiii'8 :i's:imjny) was that only at spots could any cause 
fiii ompliiini. l>e found, though there were miles of gangway 
of the SttVtin Foot Vein overlying the robbed out Buck Moun- 
tjiii Vein. TUi! straia between the veins was thinner; that 
there was no fall "en mass" as plaintiffs claim would be the 
result in case at bar. Neither was there any contention that 
the coat was not satisfactorily mined from the Seven Foot 
Vein, nor was it shown that there was anything to indicate 
that the removal of all the coal in the Buck Mountain Vein 
(taking the w irst possible view) did any more than crack the 
bottom slate of the Seven Fool Vein; while witnesses for the 
defendant testified that the depression discovered in the 



Digilzed by Google 



Streng vs. Buck Run Coal Co. 



(r&ngway at the Pine Hill Colliery was in no way due toihe 
robbioi; of the Buck Mouutain Veia, but wascaused by draw- 
ing the coal too close from a lower lift of the Seven Foot 
Vein. 

At all events we think that whatever damaee, if any, would 
result from thegobsystem would oot be irreparable, could 
be easily ascertained and compensated for in damagess, and 
that the risk of injury to the Seven Foot Vein would have 
been greater by relying on the pillar system for support 
than it would be by relying on the gob system for support, 
but assuming that the Injury in the Pine Hill Colliery as 
claimed by plaintiffs was caused by the gob system, yet the 
injury was merely local, confined to a single spot and oo sigh 
of a fall "en mass", while all the mine disasters spoken of 
by plaintiffs' witnesses were caused by the general subsidence 
or collapsing of the top "en mass" over a large area and all 
under the long run or pillar system of mining 

All the engineer witnesses of plaintiffs claim that the 
strata overlying the Buck Mountain Vein between it and the 
Seven Foot Vein js of such a hard nature that it will not 
break in small parts or sections, but will form a be&m over a 
large area so that when it falls, it will fall en" mass". That 
therefore the solid pillars of coal under the long run or pillar 
system will afFord better support than the gob or debris that 
would fall under the sectional or panel system of mining. 
That the conditions are such at this mine, that in tbeiropin> 
ion, if the pillars of solid coal were drawn or robbed, there 
would not be enough gob or debris fall between the two veins 
to All up the space sufficient to furnish support for the Seven 
Foot Vela in which event the coal in the Seven Foot Vein 
could not be profitably mined and might be lost altogether 
and would be dangerous to the working men. In this they 
are partially corroborated by the opinion of several practical 
miners. 

While they all agree that this system of mining has been 
carried on for many years, yet not a single case was cited by 
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them ill which the mining is conducted a,s it is in this mine, 
to show that there has been a disruption of the upperlying 
veins to such an extent as to prevent mining (although 
plaintiffs' counsel was requested to do so by the court). In 
fact, one of their )]rincipal witnesses, Mr. Clemens, testified 
thai there was no parallel case in *this region where mining 
operations were carried on as they were in Buck Run in which 
a collapse of the measures had occurred "en mass" such as 
was apprehended by the plaintiffs. (Pages 1193-1194) 

Mr. Wynn, a practical miner, a witness called by plain- 
tiff, gave one iacidenliD his experience where the top betweea 
the two veins fell pulling down the top clean to the surface 
but this was where the pitch bad started to go over to the 
anticlinal where the vein was so flat that the miners refused 
to work it by the yard because the coal would not rnn away 
from them. He worked both veins leaving good pillars in 
the Buck Mountain Vein, and he fonud everything was 
working all around the placa; the pillars were being barsted 
off in all directions. 

He said, "In the Buck Mountain, I got a force on to 
try and save the gangway, although we. put heavy timber, 
timbers that measured two and a half feet through, it 
squeezed them until they were like an old broom, bursted 
them out in the' middle, and I failed entirely to save the 
gangway; the whole thing came down in great big blocks, 
fell clean through up to the Seven Foot and through the 
counters altogether up to the surface; there wpre cracks on 
the side of the road leading to Delano that opened four inches 
apart. ' ' 

Q. What was the area that was covered by this sub- 
sidence? r 

A. First of all it was only there in that breast, but 
before it stopped it spread out 250 yards east and west. 

Q. Give ns from your observation your ideas as to the 
arching of the roof ove^ the Buck Mountain from the fall? 
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A. I would aay that I never saw tbe strata archiDt; in 
any way owin^ to tbe pressure above, when it ha|ipened 
owing to the presanre upon the strata, I have never known 
it to arch; I have seen it arching in lois of plnces, but ihe 
arching came from the efft^t of tbe atmosphere ander it, 
cansiog the strata in some cases, the strata was such tliaL 
the atmosphere acted npon them as water acts npon lime; 
in other place the strata was tha>. denae that the Atmosphere, 
acted npon it and cashed expaa^ioa, c^vused the undT pari 
to want to stretch, and it burst down, and kept on bursting 
untjl it arched up in that way. I never knew it, lo arch in any 
place where the pressure, where the little falls were caused 
by a pressure on top. 

Q, What seasons of the year would it be atr<-cted by i he 
the temperature and in what respect? 

A. Geaerally always about tbe months, the end of 
May or June, I have noticed in the fall, I have notiod in ' he 
month of June in the mines where there would be a little 
mining where the strata would b«^ atfeced by the heat, that 
they wonld push out that little mining, that it woald stand 
oat half an inch. 

Q. How wonld it be affected, contraci«>d, or expanded 
during the rest of the season of the year the winter moo ' hs 
•spedally? 

A. That would be the other way, it would contract and 
leave down something that was held tight previbns to that 
by the expansion. 

He then gives his opinion as to how gob woald fill in and 
choke; He was then asked as follows:- 

Q. What effect would it have on that part that is chok- 
ed, would that part be supported t. 

A. What part that is choked 7. 

Q. The part that is filled with debris, rock and gob, 
filled up, would that part protect the rock that is lying 
above it, the balance that is lying above it 7. 
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A. No, sir when that rock breaks, it is my experience 
that it will come down and crush, it cannot move, when that 
rock cracks and breaks in a body, such as it did with me, 
oh Lord, it comes down. (Page 1156, 1157, 1158, 1159, 1160, 
1161. 

This testimony is not based on theory, but is the state- 
ment of a fact by the plaintiffs' witness which is worth all 
the theoretical testimony given by the experts for the plain- 
tiffs. 

This is a case where there was no robbing of pillars in 
sections or panels and nn filling up with debris or gob for 
support, but the mine waj opsrated on the beam or long run 
system relying on the 'pillars alone for support (and these 
were "good pillars"), yet when the crush came, it came "en 
mass" on the entire run of 250 yards and broke through clear 
to surface. 

Surely the subsidence could not have been worse under 
the sectional or panel system where they rely on the debris 
or gob for support, for by his testimony it is shown that the 
top in the Buck Mountain Vein will burst down and keep 
bursting untill is is arched up by contraction in summer and 
expansion in winter when it is exposed to the atmosphere. 
That the atmosphere acts upon them as water acts upon lime. 

Plaintiffs' witnesses also cited a number of similar cases 
where the tcpfell "en mass" for long distanoe.aud drew down 
the overlying veins clos 'd ihe gangways and resulted in great 
destruction of property and loss of life, but in every case 
cited by tbeGs the mining was done by the long run or beam 
system of mining where they had relied upon the solid pillars 
to support the top. 

Notwithstanding these disasters this is the very system 
of mining that the plaintiffs want the defendant to adopt in 
this case, by asking the Court to compel the defendant to 
let the pillars remain as the only support until both the Buck 
Mountain and Seven Foot Vein are worked to the line or 
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barrier pillfirs in Tace of the fact that it was proved a number 
of times that the Buck Mountain Vein had been roblied under 
the Seven Foot Vein in this region the snm" as is beingdone 
at this mine without injuring the Seven Foot Vein under 
similar conditions. 

One of the principal expert witnesses called by plaintiffs 
was Mr. Dodge, of Wilkes Barre, a mining engineer of many 
years experience, who swore in case at bar that it would be 
dangerous to remove the pillars because of the hard and solid 
nature of the overlying rock. He was also a witness in a 
former case of Curran, Mine Inspector, vs. Dodson Coal Co , 
et al., in which he swore that the rock overlying the Buck 
Mountain Vein at Morea does not break in a mass but in the 
form of paving stones. That top rock falls, caving stops, 
slabs cannot get away, falling stops, no subsidence. That 
when pillars were removed, top rock breaks as soon as a f w 
pillars are taken away and fall, and naturally fill the space. 
There would be no subsidence at Morea if the Buck Mountain 
Vein were robbed. (Page 1068, 1069, 1070' 1071). 

The defendant called a number a number of eminent 
mining engineers of long and varied experience, most of 
whom were oractical Mine Foremen and some of them Sup- 
erintendents of many collieries Defendant also called a 
practical Geologist and a number of practical Mine Superin- 
tendents, Bosses and Miners, near all of whom had worked 
these two veins at different points. All of these witnesses 
contradicted the plaintiffs' witnesses, and swore positively 
that the system of mining of the defendant is the proper 
system, that it was more safe, more productive and more 
economical; that to restrain the defendant from withdrawinpr 
or robbing the pillars, as prayed for in the bill, would be im- 
proper, as it would be more expensive, more dangerous and 
would produce less coal; and that the method pursued by 
defendant is the proper way to mine under the conditioas 
existing at the Buck Run Mine. 

To sustain this position, thedefeudant called a number 
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of eye wiLnesses who swore that the space from which the 
pillars were drawn or robbed has alt been filled ia aad choked 
up wibh the debi-is or gob that had fallen: that it was all 
broken rock and debris that had filled in the space sufltciently 
solid to afford safe support for the Sevea Foot Vein. 

They also produced specimens of rock taken from the 
Rob that had fallen showing the nature and fracture of the 
overly injt rock, toestablish the contention that it was friable, 
would sp1intt;r and not adhere forming a long solid beam then 
fall "ea mass". Some of the pieces werespecimensfrom the 
hardest strata between the two veins. The geologist also 
producid a number of pitces of rock from every strata 
in the luimel between the veins. Flashlight photographs were 
were also produced showing ihe conditions at Pine Hill 
Colliery where the two veins are worked under the gobsya- 
em, the anoie as defendantis working in case at bar, thereby 
pi-oving thai the fall is not "en mass", but is in broken rock 
and debris such as is described by defendant's witnesses 
and that the space is compactly tilled and choked op. 

This lestimony is not based on theory, but establishes 
phy.'ical fac's thatare in our judftement decisive of this case. 
We ihink it proper to say that the fact that the Mine 
Inapectnrs (whose duly it is to examine all the collieries 
evt-ry month and to stop any mine that is not properly op- 
era ed) have not complained or interfered with the defendants 
ne hod of mining, strengthens ttie' 'iew we take in our de- 
cision of this case. 

The plaintiffs also claim that the robbing of these breasts 
u ill result in a loss of coal to the plaintiffs in the Buck Moun- 
ta n Vein, because a large quantity of H e coal contained there- 
in will become, to a great extent, inaccessible. This the de- 
fendant denies, and says that all of this coal can be reached 
by a tunnel from the Seven Foot Vein to the Buck Mountain 
Vein through which all thecoal west of the alleged poiutcan 
be hauled. PlaintifTs also claim that the robbing of No. 39 
counter gangway will cause large quantities of coal to be 
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lost between the faces of the breasts from the second Jevel 
in the Buck Mountain Vein, because the dip is flatter and the 
taking away of th^99 pillars will thriw a hr is': on fi? c V 
that is remaining, lending to pulverize som^ uf thi ^iUariS 
when the gangway shall have been advanced to a point in 
the counter gangway overlying the robbed area- This the 
defendant also denies, and says, that the drawing and robb- 
ing of pillars which is sought to be restrained can in n 
possible way affect the coal between the faces of breasts 
from the second level in the Back Mountain Vein, as that 
can all be mined and obtained through a gangway to the pro- 
posed tunnel from the Buck Mountain to the Seven Foot 
Vein as stated above, and will not throw a thrust on the coal 
that is remaining, and will not tend pulverize some ii the . 
pillars when the gangway shall have been advanced tr a pcint 
in the counter gangway overlying the robbed area- 

We think that whatever, damage, if any, may result form 
the gob system of mining, it can in no way affect the con- 
ditions west of the point at which the pillars were robbed on 
the Buck Mountain Vein before this bill was filed, as the 
gangway at that point is already filled in and chocked up. 
Therefore the coal west of that point must be mined by tne 
counter gangway as stated by the defendant, and taken out 
through the proposed tunnel from the Buck Mountain to the 
Seven Foot Vein and which, in oar judgmant asauvn by the 
evidence, is the most feasible and better way. 

This is also the case with the coal between the faces of 
the breasts from the second level in the Buck Mountain Vein 
where tlie dip is flatter, as the gob system will f mish better 
support than the pillar system, and thus be more apt to pre- 
vent the thrust on the coal which it is claimed by the plain- 
tiffs would tend to pulverize the pillars when the gangway 
shall have been advanced to a point in the counter gangway 
overlying the robbed area. 

Assuming for the sake of argument that the contention of the 
plai.itiffs is correct as to the csnjtru r ion of the eighteenth 
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clause of this lease, yet under the facts clearly established 
by the testimony, we have no hesitancy in saying that these 
two veins shall be worked under the panel or gob system by 
which the overlying strata is supported by the falling debris 
or gob filling the entire area 3f the space laft after taking 
taking out the coal mined from the breasts and pillars. 
That to work them under existing conditions by the long run 
or pillar system, relying on the pillars now standing as the 
only support of the overlying strata for the entire distance 
and for the length of time necessary to mine the overlying 
Seven Foot Vein, would be more expensive, destructive and 
dangerous and would be subversive of the object and purpose 
of the lease and in violation of the spirit and letter of the 
lease as a whole, hence to insist upon the lessee leaving the 
pillars stand according to the notice of lessor, as prayed for 
in this bill, would be unjust arbitrary and in fraud of the rights 
of lessee. We therefore think this injunction should be 
dissolved. 

Now, July 31, A. D. 1912, it is ordered, adjudged and 
decreed that the injunction in the above case be dissolved, 
that the plaintiffs' bill be dismissed, and that all taxable 
costs be paid by plaintiffs'. This order and decree to become 
the final order and decree of the Court, unless exceptions 
be filed thereto within the time prescribed by the rules of the 
Supreme Court. The Prothonotary shall notify counsel for 
both plaintiffs and defendant of the entering of this decree. 

PlaintifTs request the coart to find the followii^ facts: 

1. That the defendant, the Buck Baa Coal Company, 
failed to furnish blue-prints to W. A. Cochran, the engineer 
for the plaintiffs, showing the proposed i-obblng of pillars, 
as it had agreed to do. 

We affirm this. 

2. That the plaintiffs gave notice, February 19, 1911, 
to the defendant company, not to distarb or remove any coal 
itom the pillars of coal in the Buck Mountain Vein above the 



Digilzed by Google 



894 Stbenq vs. Book Run Coal Co. 

West Second Lift Gangway (South Dip), as the mainteaaDce 
of the same intact is necessary for the preaeat and future 
workinifs of the mines, for the security of improvements, 
and for the other purposes mentioned previous to Clause 18 
in the indenture from Julia Streng and George W. Strang 
to James B. Neal, dated the 30lh day of April, 1901. 

We affirm this. 

8. That the defendant company, after the date of the 
above notice, and without furnishing blueprints in advance, 
as it had agreed to do, of the areas proposed to be robbed, 
robbed the breast pillars on the West Second Lift Buck 
Mountain Gangway, between breasts numbers fifty-seven (57) 
and sixty-four (64), and also the pillars in number thirty- 
niae (39), counter gangway, between breast numl>ers eleven 
and seventeen (17). 

We affirm this, bat say that we do not think it material 
under the evidence. 

1. Because the failure of defendant to furnish blue- 
prints in advance could not change the conditions nor af- 
fect the queationa involved in this case, as plaintiffs' en- 
gineers have free and uninterrupted access to all parts of 
this mine and had regular reports of the mining and ship- 
ments of coal, 80 that they bad, or could readily have bad, 
knowledge of the conditions from day to day. 

2. Assuming that the area alleged to have been robbed 
is correct, the extent of it la wholly immaterial, because 
whatever was done before this bill was filed, the court had 
no power to undo, and the phyaicial condition auch that it 
was impossible to change them even bad plaintiffs desired 
defendant to do so. 

8. That the robbed vein area in the West Second Lift 
Buck Mountain Gangway, aa shown by the tracing in evi- 
dence, is one and eighty-three hundredths (1 83) acres. 

We affirm this, but deem it immaterial for reasons stated '' 
in answer to third request. 
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4. That the robbed vein area fa number thirty-nine 
counter gangway, as shown by the tracing in evidence, i« 
one and seven hundredths (1.07) acres. 

We affirm this, but deem it immaterial for reasons stat- 
ed in answer to third request. 

5. That the entire vein area proposed to be robbed by 
the defendant company in the Buck Mountain Vein, before 
robbing the Seven Foot Vein, as shown by the tracing, is 
forty and eighty-aiz hundredths (40.86) acres. 

We affirm this upon the assumption that the extent of 
the area aa stated is correct, but say that we cannot now 
refer to the testimony for corroboration of this fact, as the 
testimony, consisting of one thousand, three hundred and 
seventy-six (1,376) iiages, with all the papers placed in our 
hands was handed down with our opinion and filed with the 
Prothonotary on the 29bh. of July, A. D., 1912, and no refer- 
ence to pages was made by attorney. That the requests of 
plaintiffs for findings of fact and conclusions of law were not 
placed in our bands until the 30th day of July, A. D., 1912, 
although they had been filed of record on April 19, A. D., 
1912. That upon application of C. E. Berger, attorney for 
plaintiffs, we have withdrawn our opinion and decree from 
the record for the purpose of considering these requests and 
attaching them to our opinion and changing the date of fil- 
ing the same to July 31, A. D,, 1912. Moreover, we cannot 
now see how the question of the area is material under the 
evidence in this case. 

6. That the average thickness of the Buck Mountain 
Vein on the Streng property is about nine (9) feet. 

We affirm this under the same assumption of its correct- 
ness as stated in answer to sixth request. 

7. That the average thickness of the Seven Foot Vein 
on the Streng property is about three (3) feet six (6) inches. 

We affirm this under the same assumption of its correct- 
ness aa stated in answer to sixth request. 
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8. That the strata between the Buck Mountain and the 
Seven Foot Veine consist of very hard rock, principally con- 
glomerate, of the thicknsas of eiRhty-five (^) feet, and at 
right angles to the dip. 

We decline to afEirm this as it is stated. 

9. That if the proposed robbing be continued in the 
Buck Mountain Vein, with the hard strata overlying it, a 
very large vein area will be made vacant and left without 
supi>ort, and before the robbing is completed the overhang- 
ing roof of rock will fall in a large mass, destroying, in the 
vein that is being robbed, pillars of coal in the unrobbed 
portion of the vein and the subsidence caused by the large 
fall of rock in mass will extend to the overhanging Seven 
Foot Vein, making it more difficult and unsafe to mine it 
and reducing alrgely the marketable and minable coal that 
can be recovered from it. 

We decline to affirm this becaoae the facts are erroneously 
stated, and the conclusions are against the preponderance of 
testimony of the experts and the uncontradicted testimony 
of the phjrsical facts as shown by witnesses on both sides. 

10. That if the robbing be continued as proposed by 
the defendant, the safety of the mine and the men employed 
therein will be endangered, and a large quantity of coal there- 
in will become unminable. 

We decline to affirm this for the reasons eriven in our 
answer to the tenth finding. 

Plaintiffs respectfully ask the Court to make the follow- 
ing conclusions of law: 

1. It is the duty of the defendant, nnder its lease, to so 
conduct the operation of the mine as to insure the safety of 
the mine and of the people employed therein, and so that no 
coal may become lost or unminable. 

We decline to affirm this as it is stated too broadly. 

2. It is the duty of the defendant, under its lease, to leave 
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solid pillars of coal at all such points aa have been desisr- 
nated by the plaintiffs. 

We decline to affirm this under the evidence in this case. 

3. That the defendant violated the terms of its lease 
with the plaintiffs, by continuing to rob the pillars of coalaf- 
ter the notice was given to it under date of February 19, 
1911, directing it not to dis'urb or remove any coal from the 
pillars of coal in the Buck Mountain Vein above the West 
Second Lift Gangway (South Dip.) 

We decline to affirm this. 

The defendant respectfully requests the court to make 
the following findings of facts : 

1. That there is no declaration or averment in the Plain- 
tiffs' Bill of irreparable damage. 

We affirm this. 

2. That Defendant is charged in Plaintiffs' Bill with 
robbing and removing the coal from the pillars of coal in the 
Buck Mountain Vein above the West Second Lift Gangway 
(South Dip) to the damage and injury of plaintiffs in viola- 
lation of the terms of the lease and contrary to the notice 
served upon defendant, a copy of said notice appearing in the 
Bill and concerns only the said robbing of pillars, and the 
said charge is the only matter complained of by plaintiffs in 
their Bill. 

We affirm this. 

3. That there is no complaint in plaintiffs' Bill concern- 
ing the method of robbing said pillars in the Buck Mountain 
Vein. 

We affirm this, bnt say that the complaint is against all 
drawing or robbing of pillars until the Seven Foot Vein is 
worked out over the proposed robbing area of the Buck 
Mountain Vein. 

4. That there is no complaint in plaintiffs' Bill concem- 
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ing the mining of coal ia the Buck Mountain Vein other than 
the robbing of said pillars. 
We affirm this. 

5. That the defendant is not charged in said Bill by 
plaintiffs with failing to mine coal which should or could be 
mined in the Buck Mountain Vein, nor with robbing any oth- 
er than breast pillars. 

We affirm this. 

6. That defendant is not charged in plaintiffs' Bill with 
improper mining methods in connection with counter gang- 
way No. 35 nor with failing to remove coal above said gang- 
way as projected. 

We affirm this. 

7. That defendant is not charged in plaintiffs' Bill 
with failing to mine merchantable and minable coal in the 
Buck Mountain Vein West Second Lift Gangway (South 
Dip.) 

We affirm this. 

8. That it has not been proved that the maintenance of 
the breast pillars of coal in the Buck Mountain Vein above 
the West Second Lift Gangway (South Dip) 13 necessary for 
the present and future workings of the mines for the security 
of improvements and for other purposes mentioned previous 
to clause 18 in the indenture from Julia Streng and George 
W. Streng to James B. Neale, dated 30th. April, 1901. 

We affirm this. 

9. That it has not been proved that the robbing and 
removing of the said pillars of the Buck Mountain Vein 
West Second Lift (South Dip) wilt damage or injure the 
plaintiffs. 

We affirm this. 

10. That it has not been proved that the maintenance 
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of the said pillars in the Buck Mountain Vein is necessary 
for tha present and future workings of the mines. 
We affirm this. 

11. That it has not been proved that the maintenance 
of the said pillars in the said Buck Mountain Vein is necessary 
for the security of improvements. 

We affirm this. 

12. That it has not been proved that the maintenance 
of the said pillars in the Buck Mountain Vein is necessary for 
any purpose mentioned previous to clause 18 in the said in- 
denture from Julia Streng and George W. Streng to James 
B. Neale, dated SOth. April, 1901. 

We affirm this. 

13. That the Seven Foot Vein, throughout the entire 
Streng tract in its virgin state contained about 575,000 tons 
of coal, that there now remains of this coal in place about 
5,32 000 tons; that the value of this coal can be proven. 

We affirm this. 

14. That if any damage should result to the Seven Foot 
Vein by reason of the robbing out of the pillars in the Buck 
Mountain Vein and the subsidence of the strata that the 
amount of said damnge could be ascertained. 

We affirm this. 

15. The strata lying between the Buck Mountain Vein 
(South Dip) Second Lift West and the Seven Foot Vein over- 
lying it at No. 2 tunnel measured horizontally is 157.2 feet 
in length and the distance between the veins at right angles 
to the veins is about 99.8 feet; the strata at No. 1 tunnel meas- 
ured horizontally is 114 feet in length between the veins and 
the distance right angles between the veins is about 80.5 
feet. 

We affirm this. 

16. That the counter ganffway No. 35 can be driven on 
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a three per cent, grade and that the coal lying above said 
gangway can be mined together with the coal id the stumps 
left below said gangway to support it by driving said gang- 
way. 

We affirm this. 

17. That the coal lying south of the barrier pillar and 
east of Woodaide Slope above the worited-out breasts and 
robbed area north of the main gangway above breasts Nos. 
66 to 57 inclusive, is not all merchantable and minable coal; 
some of this coal is pinched out. 

We affirm this. 

18. That the pillars lying east of breat No. 12 on 39 
counter gangway can be robSed out simnltaneously with the 
robbing out of pillars on the main gangway lying east of the 
robbed area at breast No. 57 on said gangway by keeping the 
robbing on the 39 counter gangway ahead of the robbing 
on the main gangway with safety to the improvements, 
the overlying veins and the mines and the men working 
therein. 

We decline to affirm this, as It Is too broadly stated, but 
say that in all probability it is correct. 

19. That it is the duty of the State Mine Inspector to 
examine the Buck Run Colliery every three months to make 
a record of the visit and the conditions found there as to 
air and general conditions of the mine and to put a record 
at the top of the mine; if any improper mining is found to 
request the management to change the method if it is a dang- 
erous or a wrong one; if the change is not made the mine in- 
spector's duty is to ask the court for an injunction to pre- 
vent mining the wrong way. 

Weafflrmthis, 

20. That the Sevea Foot Vein contains an average of 
two feet, two ioces of coal and that it can not be mined pro- 
fitably independently of other veins. 
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Wf rtffi m 'his. 

21, That ihe Buck Mountain Vein averages in thic^k- 
ness betwet'n the top and bottom sialM at difTert^Qt parts on 
tlie South Dip West Second Lift, eitfht feet, 53 8 inches; of 
this, ihei-e is coal 4 feet 5 inches:- 10 feet 1 1-3 inches, of 
this th-FP is coal 5 feet, 1 1 3 inches: U feet of this coal 5 
feer, 6 1-2 inches: the average of these averat^es in coal ia 5 
feet, I 3 inch. 

That llie veino arries a middle stone about 2 feet thick 
which is left in the breiists on fla,t pilches, together with gob 
and refuse. 

Wu affirm this. 

22. When the breast pillars iu the Buck Mountain 
Vein Second Lift South Dip West aae robbed out' the strata 
overlying the tup of the vein falls in small and large pieces 
and continues to fail until the area excavated by the first and 
second mining is filled up with broken strata and the apace 
formerly occupied by the vela U choked tight to the roof of 
the cavity. 

We affirm thia. 

28. The broken piecea of strata fallen from above the 
Buck Mountain Vein fills up the cavity made by mining out 
the vela and chokes up the space and acta as a support to 
the overlying strata and prevents any further falls from 
the overlying strata. 

We decline to affirm this, as it in too broadly stated, but 
say that in all probability it is correct. 

24. That the strata between the Seven Foot and Buck 
Mountain Vein immediately above the Buck Mountain Vein 
for about 25or 80 feet is very friable and shells off and breaks 
when the support underneath it is removed by miaing out 
the veip ; that the top rock of said veia being of such a char- 
acter makes it expensive and costly to maintain the gangways 
In said vein. 
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We affirm this. 

25. That the robbing of the breast pillars in the Buck 
Mountain Vein South Dip Second Lift West has been done 
la a workmanlike manner with regard to the safety of the 
mines and the workmen and to the yield of coal. 

We affirm this. 

23. That the system of roinint; adopted and carried out 
by the Buck Run Coal Company of driving gangrwayaon the 
Seven Foot and mining the coal in said vein by driving breasts 
and robbing the breast pillars after the first mining baa l>eea 
finished, is a proper method of mining. 

We affirm this. 

27. That the system of mining the Buck Mountain Vein 
by mass of gangways and breasts adopted by the Buck Run 
Coal Company is a proper method of mining. 

We affirm this. 

28. That the system of robbing out the breast pillars 
OS the gangways of the Buck Mountain Vein Second Lift 
South Dip West in paneU or sections and carrying the coal 
through tunnels driven through the strata between the Buck 
Mountain and Seven Foot Veins connecting the gangways 
driven on said veins and using tiie Seven Foot pangway aaa 
permanent haulageway to bring the coal mined from the 
Buck Mountain Vein on of the mines, is aproper method of 
mining, and by using this system more coal will be taken 
out of the Buck Mountain Vein than if the robbing of the 
breast pillars was deferred until a later period. 

We affirm this. 

29. That the system of mining and robbing the Buck 
Mountain Vein pillars in sections or panels will not damaga 
the overlying veins, the improvements, the mines, nor injure 
nor damage the plaintiffs' property nor is the system of 
mining prohibited under the terms of the said lease or in- 
denture. 
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We decliae to aOlrm this, as we thiak it is too broadly 
stated, bat say that in all probability the system of miQiDg 
and robbing as stated will not damage the overlying vein, 
&c. In any event, is safer than the system advocated by 
plaintiffs and is the best known system of mining, 

SO. That the system of mining the coal in the Buck 
Mountain Vein South Dip Second Lift West lying west of 
breast No. 70 and at and around the "horn" as it is called 
in the testimony, is to drive the gangway from ltd present 
face westward to the line and to mine out and remove the 
coal opened by said gangway through a tunnel to be driven 
through the strata from the Seven Foot gangway when it 
reaches a point opposite or nearly opposite breast No. 70 in 
the Buck Mountain gangway to, at or near breast No. 70 on 
the Buck Mountain gangway; that this system of mining is 
proper. 

We affirm this. 

31. That the strata between the Seven Foot Vein and 
the Buck Mountain Vein consists of slate, shale, sandstone, 
fine conglomerate and small layers of coal; that this strata is 
not a cohesive aolid mass, the largest division of this strata 
being 88 feet horizontal measurement: that this strata shows 
a large number of changes in character, said divisions are 
not adhesive. 

We affirm this. 

82. In no instance has the robbing of a lower vein in 
the Sonthem coal field injured the overlying vein or en- 
dangered men working in the overlying vein, when the 
distance between the veins is the same as the distance between 
the Buck Mountain and Seven Foot Veins at Buck Run; this 
covers a period in mining in the Southern coal field of over 
80 years. 

We affirm this. 

S3. There is no case in tdie Southern coat field where the 
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. sectional robbing system of mining has been adopted and used 
where there has beon a collapse of the strata on mass or a 
general collapse resulting in crushing the pillars or injuring 
the overlying vein. 
We affirm this, 

34. Tb3 Cissjof acciisnti cit3i by tSa plaiitiTj' wit- 
nesses are not parallel with the cases at barbecauiet'ieydid 
not occur in t'le Sauthern coal field and did not occur under 
conditions different from these at the Buck Run an! bicause 
said accidents were caused by improper robbing of pillars. 

We affirm this. 

35. The system of mining by sectional tunnels driven 
between the veins and robbing underlying veins has been in 
successful operation in the Southern coal field at the collieriefi 
of the Lehigh Coal and Navigation Company and at the 
colliery af the Philadelphia and Reading Coal and Iron Com- 
any at Eagle Hill for years. 

We affirm this. 

36. The system of mining by sectional tunnels between 
the Buck Mountain Vein and the Seven Foot Vein and the 
robbing out of the breast pillars of the Buck Mountain Vein 
under the Sevfn Foot Vein before the Seven Foot is mined 
and robbed and while the vein is being mined overlying the 
Buck Mountain has been adopted and is successful at Pine 

■ Hill Colliery adjoining Buck Run CoHiery and connected with 
it. The strata between the Buck Mountain and Seven Foot 
Vein is thinner at Pine Hill than at Buck Run and will not 
crumble up and break above the Buck Mountain Vein and 
641 up the cavity made by mining out the vein as quickly as 
at at Buck Run. 
We affirm this. 

37. There has been no instance in the Southern coal field 
cited where the strata overlying a vein which has been prop- 
erly robbed out has fallen en mass or where there has been 
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a general collapse of the overlyinsr strata affecting the strata 
at a distance above the vein eight times the the thickness of 
the vein. 

We affirm this. 

88. That the gob or fallen rock filling the cavity made by 
first and second mining in Buck Mountain Vein Second Lift 
West South Dip has more sustaining power than the breast 
pillars left in the vein. 

We affirm this 

89. That not a single case has been cited by the Plain- 
tiffs where mining was conducted as it is conducted in the 
case at bar where there has been a disruption of the upper 
lying veins to such an extent as to prevent mining. 

We affirm this. 

The defendant respectfully requests the Court to make 
the following findings of law:- 

1. That the system of mining may possibly work injury 
to the landowner is no ground for an injunction 

If the injury be doubtful, eventual or contingent equity 
will not interfere by injunction. 
We affirm this. 

2. Danger or apprehension of danger is not sufficient 
ground for the issuing of an injunction. 

We decline to affirm this. 

3. Courts ought not to interfere when the injury ap- 
prehended is of a character to justify conflicting opinions 
whether the danger will in fact be ever realized. 

We decline to affirm this as it is stated. 

4. The injury sought to be prevented in this case is 
doubtful, eventual and contingent and therefore the injunc- 
tion should be dissolved and the Bill dismissed. 

We affirm this. 
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5. The proof in this case offered by the plaintiffs amounts 
to no more than apprehension of danger in the future; there 
is no proof of present danger. 

We affirm this. 

6. That as no irreparable injury has been declared in 
Plaintiff's Bill nor has been proved in this case to be im- 
minent or impending aud as irreparable injury is the found- 
ation for intervention by injunction, irreparable because 
likely to be so great as to be incapable of compensation in 
damages, the Court has no jurisdiotion and the injunction 
must be dissolved on the Bill dismissed. 

We affirm this as it is strted. 

7. The Plaintiffis have an adequate and complete remedy 
at law by way of recovery of damages consequently equity 
will not grant specific relief. 

We decline to affirm this under the testimony in this case. 

8. The proofs in this case are uncertain as to ths damage 
and are not sufficient to require a decree for specific perform- 
ance. 

We affirm this. 

9. As the injury if any can be redress in an action at 
law equitp should not interfere. 

We decline to affirm this. 

10. As a decree in equity is not of right but of grace 
and as the continuing of the injuuction will probably do greater 
injury than by leaving the plaintiffs to their redress by a Court 
and jury the injunction must be dissolved and the Bill dis- 
missed. 

We affirm this. 

11. The proofs in this case raise a doubt as to the plain- 
tiffs' right and the imminence of the danger, in such case 
the uniform rule is for the Court to withhold its hand ex- 
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speciably when the injury which would result from granting 
the injunction is greater than that which would result from 
refusing it. 

We affirm this. 

12. The proofs the plaintiffs are based on the "anticipa- 
tion of danger which may never occur, apprehensions merely 
speculative, eventual and contingent, which are denied by 
the defendant. Such a casi^ rarely warrants interference 
by injunction and this case is not outside the rule and the 
injunction must be dissolved and the bill dismissed. 

We affirm this. 

13. The injunction granted in this case was for the 
purpose of inforcing a mere right and it should not have been 
issued excepting to prevent irreparable mischief nor ihould 
an iujuncbion be granted when it will subject the defendant 
to loss without being of benedb to the plaintiff. 

We decline to affirm this as it is stated. 

14. The proofs in this case raise a doubt as to the dam- 
age complained oC and in such cased an injunction will not be 
granted especially when the granting of an injunction would 
cause more injury than its refusal. 

We decline to affirm this because it does not correctly 
state the facts. 

B. W. CUMMINGS, Jr., 
Attorney for defendant. 
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In re appointment >of David Etien. 
Appointments— Pergonal knowledge— Petitions. 
When petitions of rival candidates for judicial action are presented 
a court will take judicial noticeof its personal knowledge of the applcants; 
the commendatory matter of the petitions and the number and character 
of the petitioners. 

Kale to set aside appointment. 

G. F. Brumm and A. D. Kaittle, for rule. 

H. O. Haoff. C. E. Berger and I. A. Reed. Contra 
Koch. J. Dec. 23.1912 

We assume the word "not" was inadvertantly omitted 
from the petition and rule, and we will treat both as though 
the word had been inserted between the words "should" 
and "be," 

The petition is signed and sworn to by Gottlieb Kulzer, 
and it states that David Etien was appointed "solely upoD 
the ground that of the two applications — that of Mr. Eiien 
had the greatest number of signers, " and further that at 
last twenty-eight of the names upon Enien's petition are 
fraudulent in that some of the persons were not residents of 
the township, others were not qualified electors, and the 
names of others were still added to the petition without the 
consent of knowledge of such persons. To the petition are 
annexed six affidavits of persons to the effect that they did 
not sign nor authorize to be signed the petition praying for 
the appointment of said Etien, and also that said six names 
were placed on said petition fraudendy. Kutzer, the petition- 
er for the rule, was the rival candidate for the appointment. 

The petitioner was very much in error in the swearing 
that we "appointed David Etien supervisor of Branch town- 
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ship iiroi»>!«itiil solely upon ihe ground iliab of the two iip|ili> 
o&'ii)n!4— Uial of Mr. Eien had ihe greatest number of sign- 
ora." Tills court doeM not yield it't discretionary power to 
mere numerical force, but when all other things are equal, 
the weiglii of numb*>rs in such a case may and generally 
does, l>ecomB decisive. 

Wlien petitions of rival candidntes for judicial action are 
pre-tented, a court will first of all take judicial notice of its 
personal knowledge, if it has any, of the respective applt- 
cant-j; next, it will cgnsider the commendatory mattHrnf the 
pet tion; and tiinn, the number and character of the petition- 
ers, Tlie caurti's action in such cases should never be deter 
miti'-d by only a comparison of numbers. The court should 
not conniitute itself a mere computing board to do a minis- 
terial act. Weie it lo do that, it would fail in its solemn 
duty. 

In this particular instance the writer of this opinion has 
known Davjd Etien very well for more than thirty-five 
years. For a ti^ne he taught Etien in a state normal school, 
and knows his mental and physicial ability, his character, 
his personal habits, his diligence, his faithfulness and his en- 
tire fitness for the office of supervisor. Of Gottlieb Kutzer, 
this writer knows very little, personally. Should the writer 
have cast to the wind what he knows, and determined his 
judicial action simply by counting names ? Let it be under- 
stood that Ktien was not appointed solely on the ground that 
his petition contained the greater number of names. It is 
not to be overlooked, however, that some regard is had for 
numbers, according to the circumstances. 

The gravamen of the petition and rule is that Etien Im- 
posed upon the court by fraudulently adding at least twenty- 
eight names to his petition for the appointment. This he 
denies in answer to the rule. Nor does the evidence show 
that his denial is untrue in any respect. The following oc- 
curs in his cross-examination by the counsel for Kutzer: 

Q. ' 'Do ypu mean to say that when that petition was pre- 
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sented to this court, you honestly believed every name on 
that was that of a qualified elector, and that it was properly 
obtained, every signature ? 

A. "If it was not, I would never have presented it, if 1 
did not think so, I would not present a petition to any judge, 
or set of judges, knowing that there was anything crooked 
about it." 

There are two hundred names on Etien's petition. On 
Kutzer's petition, ao far as the original is made up of uniform 
sheets, are ninety-five names, and theii on eight sheets of 
note paper pinned with a single pin in between two sheets of 
Kutzer's petition, are ninety-six more names, so that from 
the petition, as it was presented to the court, it seemed that 
those ninety-six signers did not sign the petition itself. How- 
ever, we will treat the ninety-six persons indicated by the 
ninety-six names as petitioners, although such a slipshod man- 
ner of preparing a petition is not to be encouraged. Nor are 
such affidavits as are attached to the petition, for this rule, 
to be encouraged unless they are true. The said affidavits 
are those of William Starr, Paul Lauderman, Godfrey Laud- 
man Sr., Godfrey Lauderman, Jr., David Clouser and Edwin 
J. Sherman, each of whom declares in his affidavit that his 
name was placed on Etien's petition fraudulently, and yet all 
of them had been placed there by the authority of some one 
else, and at least four were either authorized at the time of 
signing, or ratified afterwards. 

In the petition for the rule, it is asserted that twenty- 
eight names were fraudulently put upon Etien's petition. The 
testimony does not convince us that any of them were so placed 
there although we are satisfied that the names of some per- 
sons do not properly belong there, because at least six of them 
are not citizens, but their names got on the petition under 
the impression that the persons named were citizens. The 
petition was held for some time prior to the appointment, 
and those twenty-eight signatures should have been chal- 
lenged before the appointment was made. Of course, if it 
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now appeared that Etien purposely imposed upon the court 
by presenting a petition which he knew to contain the names 
of u maturalized aliens, non-taxpayers, and non-resident i 
of the township, we wovld revoke his appointment with a 
reprimand. Or even if the friends of Etien who secured 
some of the names in his absence had attempted to deceive 
the court by obtaining improper signatures, or by adding 
names fraudulently, we would now visit the censure for their 
impropriety upon Mr. Etien, himself. 

It is not sufficient to charge fraud; fraud must be prov- 
ed, and the evidence in this case does not satisfy us that it 
has been proved. We do not think that fraud has been shown 
on either side, but we wish to say that a citizen should never 
sign the petitions of rival candidates who seek appointment 
from a court, and also that if a citizen signs a petition, and 
subsequently prefers the appointment of some other person, 
he should see to it that his name is cancelled on the petition 
first signed by him, before signing a rival candidate's peti- 
tion. Such conduct will clearly advise the court of a sign- 
er's preference. 

The petitioner has failed to make out the charges con- 
tained in his petition, and the same roust therefore be dis- 
missed. 

AND NOW, December 23rd, 1912. the rule is discharged 
at the cost of the petitioner. 
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Gilburton School District va. Durkin. 

Actof June 16, 1836, p. L.7a0-Interpleader— Act of March 27, 
1846, P. L. 265. 

The Act of June 16, 1836, P. L. 790 empowers Courts of Chancery 
to determine ownership of property or mcmey claimed by two or more 
peraone. 

The Act of March 27, 1884, P. L. zni relates to interpleadinK in the 
counties of Berks and Schuylkill. 

Bill in Equity. Demurrer. No. 4, July T, 1911. 

J. F. Minogue, for plaintiff. 

W. B. Durkin and M. A. Kilker, for defendant. 

Koch. J., March 18, 1912. 

The bill of complaint avers: 

First.-— That the complainant is a quasi-municipal corpor 
ation in the County of Schuylkill incorporated under the 
laws of the Commonwealth of Pennsylvania for educational 
purposes. 

Second —That on or about the 12th. day of May. 1888, 
complainant issued a bond for the purpose of raiaing revenue 
for school purposes, in the sum of four hundred {J400) dol- 
lars to Francis McKeon, assigned January 16, 1895, by the 
said Francis McKeon to M. K. Becker: assigned August 18, 
1996, by the said M. K. Becker unto Patrick Ford, now de- 
ceaseed. 

Third —That one Elizabeth Brennan of the Borough of 
Girardville claims to have received the said bond from the 
said Patrick Ford during his lifetime as a gift, a reward, or 
payment for services rendered and she has instituted suit in 
the Court of Common Pleas of Schuylkill County against 
complainant to No. 54, July Term, 1911, for the recovery of the 
face value of said bond, to wib, four hundred ($400.00) dol- 
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lars with interest from June 18th, 1909; a copy of the said 
bind being filed with, and attached to plaintiff's statement 
in said suit. 

Fourth.-That William B. Durkin, Esq., and Rev. H. J. 
McGettigan, executors of the last will and testament of said 
Patrick Ford, deceased, have made claim against complain- 
ant on behalf of the estate of the said decedent for the 
amount of said bond and all unpaid interest due thereon and 
have notified complainant not to pay any portion thereof 
to the said Elizabeth Brennan; and said executors have threat- 
ened, and are now threatening to sue complainant for the 
amount of said bond and interest. 

Fifth.— That the complainant is anxious to pay said 
money to whom it may be due, but does not know to whom 
it rightfully belongs and is in doubt as to which of said re- 
spondents is right in such claim and it has no means of sat- 
isfactorily ascertaining what are the facts; that complainant 
cannot pay the money due on said bond to either of said re- 
spondents without taking upon itself the responsibility of de- 
termining doubtful questions of law and of fact and incurring 
the risk of being hereafter subjected to further great costs 
and expenses in defending itself; and of double payment of 
said indebtedness, if it should appear that the complainant 
had wrongfully determined in favor of one claimant, as 
against the other, therefore claims it is entitled to the aid of 
a court of equity. 

Sixth.— That the complainant has been, and is willing to 
pay said money, to wit, four hundred dollars, together with all 
interest due thereon, as soon as the party justly entitled there- 
to can be legally ascertained and determined, but owing to 
the dispute between the respondents, the complainant has 
been, and is unable to ascertain and determine the facts, and 
further that the complainant is informed and believes that 
the other respondent intends to commence proceedings at law 
against it also, for the purpose of recovering the said money. 
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A copy of said bond with the assignments thereon, is at- 
tached to the bill of complaint, marked "Exhibit A," which 
the complainant prays may be considered by the Court as a 
part of its bill. 

The complainant submits that said respondents ought to 
interplead between themselves, the complainant being ready 
and offering to pay the said sum to such respondent, as this 
court may detennine to be entitled thereto. 

Wherefore, the complainant prays for equitable relief, 
as follows: 

First,— That the respondents be decreed to interplead to- 
gether, and that it may be ascertained in such manner as the 
Court may direct to which of them said money belongs and 
ought to be paid. 

Second.— That until said right shall be.finally detemined 
the complainant may be allowed to pay said money into court, 
which it offers to do for the benefit of such of the respond- 
ents as shall apear to be entitled thereto. 

Third.— That the said William B. Durkin, Esq., and Rev. 
H. J. McGettigan, executors of the last will and testament of 
Patrick Ford, deceased, and Elizabeth Brennan may be re- 
strained preliminary to hearing, and finally thereafter from 
prosecuting any proceeding at law whatever against the com- 
plainant in respect to the matters in question, or any of them, 
or for the collection of said money. 

Fourth —That the cost and expenses of the complainant 
and a reasonable allowance for counsel fees, that it has been, 
or may be obliged to incur in presenting this matter to the 
Court, be paid out of said fund. 

Fifth.— For such other relief as the exigencies of the 
complainant's case my require, and as to justice and equity 
may appertain. 

The respondents were served or service was accepted. 
The executors of the last will and testament of Patrick Ford, 
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deceased, have filed no answer, plea, or demurrer to the bill 
f complainant, but Elizabeth Brennan, the other respondent, 
filed a demurrer, assigning the following causes : 

First— That the bill does not set forth any cause for 
equitable relief. 

Second.— That the bill does not set forth sufficient facts 
to warrant the relief for which the complainant prays, 

Third. —That the complainant has an adequate, speedy 
and complete remedy at law for the impending dangers of 
which it complains, if these impending dangers can be proved. 

Fourth.— That another court, to wit, the Court of Com- 
mon Pleas of Schuylkill County, has been invested with the 
proper jurisdiction of the subject matter of the controversy 
in this case, prior to the filing of the complainant's bill. 

Fifth.— Thst the complainant does not allege that it has 
not an adequate remedy at law. 

Sixth.— That thesubject matter is not within the jurisdic- 
tion of a court of equity now. 

By virture of the 13th. section of "An Act relating to 
the jurisdiction and powers of courts," approved the 16th. 
day of June, 1836, P. L. 790, our courts of common pleas "have 
the power and jurisdiction of courts of chancery" concerning 
"the determination of rights to property or money claimed 
by two or more persons, in the hands or possession of a person 
claiming no right or property therein." This act clearly em- 
powers our]court, sitting in equity, to entertain this bill in 
the nature of interpleader: Adams vs. Beach et al., 1 Phila. 
99; Harrisburg National Bank vs. Hiester et al., 2 Pearson 
253; Wilbraham vs. Harrocks, 8 W. N. C. 285; Foley vs. Tovey, 
54 Pa 190. And such is the case even after an action at law 
has been commenced: Penn Mutual Ins. Co. vs. Watson, Exr., 
et al., 2 W. N. C. 485. But it would have been much simpler 
and less costly for the complainant in this case, who is the de- 
fendant on the law side of this court, in the action brought 
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to No. 54, July Term, 1911, to have conformed itself to the 
provisions of Act of March 27, 1848, P. L. 265, which relates 
especially to interpleading in Berks and Schuylkill Counties; 
Bechtel vs. Schaeffer, 117 Pa. 555. Or it could even have 
protected itself from twice defending against the claim by 
"the simple course of giving notice to the other claimant of 
the money to come and defend the action or be barr- 
ed of his claim:" Brownfield vs. Canon. 25 Pa. 299. "If th" 
middleman be sued by two claimants severally, he must sue 
out his scire facias to interplead in the suit first brought, or 
if they are both brought at once, then in the one in which 
the declaration shall be first filed, or which the Court shall 
direct": Ibid. It is apparent that the complainant was act- 
ing within its rights in filing this bill, but that it pursued the 
more expensive remedy. It is entitled to the equitable relief 
prayed for. 

And now, March 18th, 1912, the demurrer is overruled 
and it is ordeed and decreed that the School District of the 
Borough of Gilberton shall pay into court the principal and 
all interest due and accrued on its bond for four hundred 
dollars, given by it to Francis McKeon, dated the 18th. day 
of June, A. D. 1887, and due and payable on the 18th. day of 
June, A. D. 1890, which has been declared upon in the suit 
brought by Elizabeth Brennan against the said School District 
to No. 54 of July Term, 1911: and the said School District 
shall pay the costs of this case as well as all costs thus far 
made in said case to No. 54 of July Term, 1911; and that there- 
upon an issue shall be formed, in which the question shall be 
whether the right to demand and receive the money so paid 
into court is in the estate of Patrick Ford, deceased, in which 
issue William B. Durkinand H. J. McGettigan, the executors 
of the last will and testament of Patrick Ford, deceased, shall 
be the plaintiffs, and Elizabeth Brennan shall be the defend- 
ant. 
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leoance of ttie churdi property. 

All otiber moneys, arMng frcm any source wbatsoev^ belong to the 
prieet tor hSs disik)Mtl:ii. 

The court has power to appoint receivers and to direct them to take 
cbarge of the property amd Onanoee of the oongregatkm. 

Kamlnsky vs. Oambal 259. 

CITATION. 

A petlticd tor a dtatktn to (lie an account muM aver that an lnvei> 
tory and appraisement of tbe personal estate of the decedent wis filed. 

Fyfe Estate 373 

CLERK O. C. 

Tbe Clerk of the Orpibane' Ccrart may appoint an a«»ista»t Clerk 
wilth t&e consent ajid approrvoil o'. Itie Court and he may ranove such 
aaelstant without the consent cIT the oourt- 

Seltxar's Appeal 338. 

COAL LEASE. 

Where a coal lease pnovMes that tiie lessor may direct necosearr 
pillars of coal to remalni an tlhM tbe oveiiytng yiela may ^ removed, 
the lesaor nia.y not act arbitrarily or fraudulently In deelgnAtlng Bocb 
pillars, yet be may err tn judgmient so as tn 4n]vre the leceee and ffuch 
Judgtnetit depends upon the necesMtty of Ibe plUara. 
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Streng v«. Buok Run Coal Co 378. 

Aitkie 6, Section 22 of the CcnBtdtutloti roakes tlie clerk of the On 
phaos' Court ftubjett to tte dlroetlon of said court. 

mie rlehta cJ -the public bi <Ui« oBlce or tOetrlL of tbe Orphans' Court 
are blslner t&an thoee of &ny in'divldiial or offlclaj and It le the dut; of 
every offlc«r to letvfinlBe thie Cv^t aaid, in ti« tails to do eo, )te aeBUmea 
a gnkve and aerlous reepoiifilbElty and tlie Court muBt exercW Ha duty 
so that tbe business cf tfi« office ma; (be proper'y uamwcted «nd Uie 
toeords protected. 

In re Appointment S3- 

CONTRACT. 

A contract for deHvory 'f mechuKdJee at a oertadn tinw strict omii- 
Iiltance or tbe teruM and cndiUone theraof inu«t be di'wa before tbere 
can be a TMi:'V«ry for Otie prtoe aereed upoa. 

Fyf» Estate $73. 

CONVEHStON. 

To effect a couverstou of t«al estate inti:^ pereooal'y by wtU Vbtre 
oruet be a pceltlve dlT«ctloa lo aeU, or It )e necesBBry to aell in order 
t-o carry out the provMons Jn a 'will, or tbere ta^ been a blending of 
the real and pereonsl property. 

Marr Eatata 316. 

CRIMES. 

Th«pe 8 no BiKih crime aa am attempt to procure an <borUoo. 

Commonwealth va. Blngaman 158, 

CUBTODY OF CHILDREN. 

The welfare of the cMldriMi la tbe paramount queMion to detarmlOF 
Inc thla custci'T. 

Franktln B. Fryer 36, 

DAMAGES. 

In proving elcmcota of daouBBe tt la proper H> ebow tlie plalntUTa 
lAiyalcal condition pritu' to Uie accident and at preaetit. 

McLaughlin va. Dodaon Coal Ce 21. 

DEMURRER. 

In caaea of tort wtfiere tbe atatement la not cnifficlently apeolflc the 
proper remedy la by way of demurrer for matter of form. 

Handrkka va- P. A R. Ry. Co. 60. 

DISCHARGE OF ADMINISTRATOR. 

A petltdoo (cr dlaoharge of ec admlntstratoir must ahow that a final 
account has been filed, oonflrmed and audited and bbat -tfae petttloner- 
haa paid and dedlvered all tbe asMta to the parties enbtUed thereto. 

All partlea In intareet and tlie Boretlea mnot asree to the dla<dkarse. 

WaUon Eatate 376. 

DISORDERLY CONDUCT. 

In a proceeding firr disorderly conduct under ttne Act of May 2, 1901. 
P. Ix 132 no In^ctnunt sbould t>e found: the record oi Itas justice 
coDMB before the o-uit on appeal as provided by tbe Act; aucta reciKd 
should contain tOie Infonnatikni with a reference to the Act of AaB«mbly, 
names of tha wltncsaea and subtsance of their testimony finding of a 
conviction and sentence tmpoacd. 
Cemmonwsalth vs. Dunmoyar, 41. 
DIVORCE. 

T^Le conduct of a irVe that will entitle her bneband 4» a ddvorce for 
cruel and barbaroue treatment muet be not only such aa reoders Wm 
coodHi^n iotoleaaJUe Or HKb bufidensome, but aucSi aa axnounits to cru^' 
and b«rt»roua treatment; both statutory elements must concur. 

Biddlava. BlddU 146 

EARNING POWER. 
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Tlh« loss ft earning; power Involves ao injury Into tbe value of t&« 
labor, physical And Intellectual ot th.% person ln]ui>ed. t>efore and after 
the accident 

McGechan va- Eaatarn Pa. Rye. Co 24 

EJECTMENT. 

Tbe Aot ot May 8, 1901, P. I* 142, Se'. 2. pTOvldee that In addltloa 
to Uhe plea of not guUty the 'detfendamt ehaU eet forth ^is erouoda of 
deteaar wltii an aberttaot of tbe tltie Iby which he daime. 

Tbe deFeadant In electmeot is not required to Ole an uuiwer in t&e 
nature of a special plen eetttaig forth epecUlc detenae. 

Morrlaay vt. Relsoer 17S. 

ELECTION DISTRICTS. 

'Uie Act of May IS, 1876, P. U 178 autlioriKe* tbe 0:urts of Quarter 
Seaelone to divide to<wii»hlpe Into electdon dletrlcte. 

Bvldenee must prove that addttltmal election dlsbrictfl are imrKNinrj 
Icr tlie «ODT^]ence of Uie malorlty of cltleena. 

Union Township 34 

EQUITY. 

All partlea la Interevt nmet te maile parties to the prooeedlne lo 
whleb tbelr Intereete fnaty be affected. 

Qirard Trust Co. v«. Transit Co. 236 

Equity htjs Jurisdiction to restrain proceedlnes under the teidlord 
and benao't acts rf 1772 and 1S63. 

Wilson v«. Wilson 89. 

When tlhMe la an attempt to make (audulaot use ot en Inatrument 
of WTTltlii« In va lotion of am aereemeot made at ithe aame bhne aod 
without wbicb agreement tlie writing wouN not have been eitecuted 
equity -will Interpoea^ 

Eiquity 'wlU reform or eet aside a 'written inetrument on U>e grtmnd 
of fraud, accident or imlsteihe ajud pairale evidence la adm4&att)le to ex- 
plain contradict or deny tbe ternw of Ube written conitracL 

MllewskI vs. Chas. D. Kaler Co- 62. 

EVIDENCE. 

TbBthnetiy le not admiBslble to prove a castcon of protecdi^ ab&ftlng 
a^ other ocrilierleB. 

McLaughlin vs. Dodaon Coal Co 21> 

^^ere ejt offer la Tnade as e whole, of evldesoe partly admissible 
and pajtVy not, 1£e Judge may reject it all and la not bound to separate 
l|he £ood from tbe bad. thou^ he may do so and wlien tbe offer is 
competent In eulbetaiice and tbe objection li to a email or unimportant 
part, it may hecome tbe diuty of tbe Judge to point out or call upon the 
party objecting to specdiry the parts (A)Jected to. 

Bausbach vs. Raiff 365. 

EXECUTORS AND ADMINISTRATORS. 

Upon tbe deatb ot an admlnJetrator befcre aettlenient of his account 
his executor la eutidled to tbe 'bank baluice due eucb admAnlatrator, as 
agaliHt the admliilatira.tor d. lb. n. of the decedent. 

Parkin va. Bank 244. 

FALSE PRETENSE. 

Tihe J-opresentatlona, .upon which tbe chsi^ ta itounded, mus' be of 
an exlftlnf; fact, calouleitctl< ito deceWe a pereon of ordinary prudence. 

The eoode or money muet have been parOed wltb on tbe faHb and 
credit of tihe pretence. 

Commenwaalth va Mohn 46. 

FIRST ASSISTANT CLERK OF O. C. 

Tbe flret assletant clerk of tbe OrjAans' OourH Is not a public ofllcer 
who can Ibe removed under article 6 eeotlon 4 of the Gonstitublon. The 
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flret as«l»tiuit clerk of ihu OrijOiaiu' Gourl nuUBt be appointed and dt>- 
mlas«d by tlie 'Clerk of iiie OrpliaaB' Court wltb the conseat end approv- 
al Ol the court. 

Id Uie case prefletated soodi reaaon exiatB agadnet the iwmoval of the 
InoumbeniC and tbe appointment of Ute nomtaiee tibo w«« Srst aMlstani: 
Clark lo ibe pr«aent cberk durkoc; 1906, 1907 axA 190S, and It 1b a matter 
of public record In the offloe ttutt tb«r oondu(5ted «aid ol&oe In such a, 
ncsUgEint and ioccimpetEmt nRoner lha,ti it vae oeoe«Baf7, «i1ter Iftelr 
term bad «i[dred, to tesoe an order dlxeotiac tlie compldbhHi of the 
work wlhlch they had oeglocted to iiarform wMdh order of Court haa 
not been c<»nplled with and the clerk a»ow vtonda open to a charge of 
ooatempt 

The Act of April 20, 1S97, P. L. 37, pioviidea tbat tbe aalorles of tha 
flivt MBlGtaint derk abaJl to paM out of the fee* of tbe office upon a 
bill atteetad by the ra^etca: and «ount«rsl8Deil 'by the JuAge (d the 
Court. 

Petition of John H. Fertig 68. 

FRAUD. 

Wbare a person 1b weak dn mind and >body at tbe t::n« he or she is 
peraitaded or Induced In any mcumor to ^n a deed, -without conaldar- 
Atkui, such will he declao^ null and void. 

Thomas vs. Herring 24S. 

FRAUDS AND PERJURIES. 

The Act of April 26, 1S66, P, U 308, provide tliat "No action shall 
be brought whor<A>y to otaerKe any axecutor or admlntatrator, upon any 
protnlae to answer out of bis own estate or whereby to chsa^e Ow d» 
fendant upon any apeolal promtea to anftwor ifor 4he ddht or df-Tault of 
another, unless Qie agireanient uprn wlilch such actbm sholl be brought 
or soma memorandum or note titereof, shall be In writing and stEited 
hy the paj-ty to be ohangad tlnarawlth or aome other peraon by him au- 
thorised. 

BaecharA Barr vs. Smith, Llneawsavar A C« 103. 

QIFT. 

A B^tt Is the act by wtalch tha ownwv of a tbdns Intentionally an4 
voluntarily tiranafers the Utte and possesalan afbaotuteiy of the eama 
from himself to another vltbout oonaMaratloii or power of ravocaUon. 

Turner Estate 3M. 

OlFT TO CHARITY. 

A promtsa to give to a tttaiity muM be auppor' ed by a oonvldemtlon 
or flotne elVement of eatoppal ihe sboiwiL 

A promise to pay an amount not ctated or dolermlnaible from the 
evUeatoe offered in aupport of the pnmilee, Is not enforcaalbla 

A promise lo contribute toward a pro«zlBtlng debt offi a Cburcb Is 
without conalderatlon. 

After the payment of tha ddbt, to pay whlcti the iwomdaa ie made, the 
promise Is iJlechaiKed. 

The promise to contribute to the paynneot of the Churcfa debt wae 
revoked 'by the death of the [»oml«or. 

Estate of Daniel B. Patchen 182. 

INFANT. 

If one of Hie parties Ie an Infant hie troAsactions bUid the firm ojid 
esecutlooi may be levied agralnet the Arm property and the individual 
property of the pairtnera who are of aga. 

Elm City Co- vs. Haupt 293. 

Infants are not liaMe on their contracts. 

Spangl'r Co. va. Haupt S3. 
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INJUNCTION. 

Ad Injunction will be panted to reetraln «tribin£ employes Ttoih 
Interfering w<tth peraonfl who d«elT« to work. 

Coomb« Girment Co. vb< Morrfi 1. 

JUDGMENT. 

The eirtry cf Judsnueot oven-ulee sny pemUng motkin. 

Ttue common law power of tlte court to set aBld« «. Judgment obtained 
adversely and ^ruu a new trtal. In lite altwflnce oT fraud, expires with 
the end ot the term wben eateredL 

. Commonwealth vs. Qrow 11> 

The proper time to iAk>w that a Judsmeiut entered upca a warrant 
ot attorney is Invalid when tlie testimony la iCaken upon the rule to 
open It. 

A Judgment will not Ibe opened upon die tie*Umoin>y of tbe defenilaot 
whJcb cannot alter, vary or amend tdie wrttlng which he algned. 

Malarkey vs. Imachwsller 287. 

INTERPLEADING. 

TTie Aot of June 16. 1836, P. U 790 empowers Courts ciT Chancery 
to determine ownercrhip ol property or «noaey claimed by two or more 

Tbe Act 'Mar<Th 27, 1SS4, P. U 2«7 rrttttes to interpleading In tbe 
couotiea <^ Berks and Scbuylldll. 

Qllbarton 8ch. DIst. vs. Durkln 412. 

JURY. 

The Jury should decide wheth«- sbeltlns was properly protected as 
requLred by ibe Act at 1691, P. L.. igg. 

MoLaunhlln vs. Dodson Coal Co. 21. 

LANDLORD AND TENANT. 

ParUee canibat by trick, draud or fbrgery obtain paper title to real 
estate &nd tben Invoke the aumnrairy ptoceis under landlcwd and ten- 
ant proceedinfls to otMa!!!! po soart on. 
The Act at Marcb 31, 1906, P. L. 87 Is ocwBtltutlonal. 

Wilson vs. Wilson 89. 

LEASE. 

A tenant for years cansot rescind a jease by vacatli^ the premises 
and retum4De the key to Ih > owner who may bold tbe tenant rtor rent 
until tbe premlaee are tented to another. 

Tycn v«. Swartz 241. 

LIQUOR LICENSE. 

Upon a rule to reroka a Ibreiwer'e llcenae becauee tbe brewer ts 
pecunlsrlly interested In a wbdeeale llcenae, thie ev4d«<ice m.uBt vbow 

the Interest alleged. 

Columbia Brewing Co 7. 

Tbe Act of Way 13, 1887. P. L. 108, Sec. B, retrilrea the applicant for 
a retadl Uquor Ucenee to swear tbajt be Is tbe ouJy peraon In any man- 
ner pecuniarily Interested in the buainees so asked to be licensed and 
that no other person ^lall be in any manner pecuoMu-Uy literested 
ttereln during the oontdnuance at itbe UcenM. 

The Act of Jiuie 9. 1891, P. Zl. 257, aec.4, reer.ilaUi« tbe saile of 
liquors by wholeeale dealers. Ibrew^i^ £c. requires tbe applicant for 
such license to swear ibat none of tbe applcants oj^ in any manner 
pecuniarily Interested tn tbe proAte at tbe (business oomducted at any 
otber place In said county wtbere any of said Uquors are sold or kept 
for sale. Tbeae acta do not prevent tbe brewer or wlKleeale dealer 
(i«iiJnK tbe buHdlne In wtaicb a retail Mcenee la conducted ibut the own- 
ership ot a. iai^ number of such ibull<dlnee la a drcumstnoe proper to 
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be o:n»lderc>l by the Court In paMtng upon an application tot brew- 
ing or whoesale Mcenee. 

Kiinr Co 302' 

MECHANICS LEIN8. 

"Hie Act oiT 1901, P. L. 431 requlreft mb ocmtractocB to aoire notice 
of no Intentdon to Ale a claim within Oirae monttw after tbe laat work 
has been done or nuterial runHMied, and tbe 

Aot at 1905, P. Ll 172 requires Ifaat tb« U«n. wben fOed, must etit 
fOith *l*on and how Bca-rloe ct such notice wbb made upon the owner. 

Wben a contract to made wltb a maiL about Ute bu&tneae of hia 
craft tbe ueagos of that trade enter Into and 'are part of that contract. 
I Whan tbe Uen contatna aM averments aicccfdlnie t>Ci tbje ootract a 
Jury must determine tbe aufflctency of tbe avennaata. 

Northern Mfg. Co. va. Brewing Co 288 

MINING. 

The Aot of June 2, 1E91, P. L. ITS reqidrea tbe owners dt adjoining 
coal lanrie lo leav« a pillar of coaj tn each aeaim or Tela ot coal worked 
by them atong tbe divMcn Une of autOiMflnt thlcfcneM to prevont wtator 
froon one mine flowing Into the other. 

The Aot of June 2, 1891, P. U 183 provUlea tbe tribosal to determine 
tbe Bufflctency of aucA plUar. EijulLy bw no Jurtsdicttcia to decide 
VKh queBtlona. 

Curran v«, Dalano 280. 

There is nothing bi the acts of aseembly relating to mining which 
atborlaea the mine foramau Id employ men cr Az tite oompenaatltH) of 
employee. 

RapMh va. P. A R. Co 361, 

MODIFICATION OF SENTENCE. 

A BcDtence cannot be modlfled after the Aenn In wUch It wae paoeed. 

Commonwealth va. Ollle*plB 25. 

NEQLIQENCE. 

Wben a etreet railway company maintains a algnal at a ]>ubHc road 
croaaing et grade and penults It to remain out ot order ft conetinitee 
n««ligeDce for wMch it Is liable in daimagee it a person la Injured at 
* such croBBtng by a oolllelonL 

When tbe testimony ahowa that treea and undeitorosh between ttte 
public road and ralSway iraok prevented a view of the track; that the 
car was running at a hlgta rata of speed and that no notice o( Ms ap- 
proach was glTOn by goog or wblstle, a prima farfe case of negllgettoe 
Is made out. 

McQeehan va Eaatem Pa. Rye- Co 2M. 

'Hie Act of 1876. P. L. 96 doee not emlbruce cases where the Wrongs 
are from their vefy nature iperpetmted by a single act. 

General damages are those which neceasarlly result from the act 
complained of. 

Special damages are tiioee which do. not neceasarlly Haw from the 
principal fact tliougb i<:ealbly attendant upon HL 

Injuries to the person consist in the pain aulfered and In tbe expen- 
ses and loss of property they occasion and In estimating dantages, the 
Jury may consider direct expenses Incuined, loss of time, the bodily 
suflertng endured and any Inouta.'ble hurt Indicted aod It the plaintiff 
Is likely to sustain dam^Ks during tbe remainder of bis natural IKe 
from his disabled condition, such damages should .be oonrtdered by 
the Jury. 

Thomas vs. Port Carbon 1SS. 

The duty of a munlcipaUty to k«ep Hits etreets In reasona'bly safe 
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«on>Atkiii extends to caaea vher« «n uiiaa£« oritditlon of Its Btre«48 IS 
brougbt aibout by others than its aseal« and In an sicttoo agaJoM U 
charging negingemc?, It must be «hawn that It had notice ttt the deficit 
or might bare known thereof by tbe use ct reaecHUxble csr« and woteli- 
tulnefls; It Huat cfliserve ttrem when they Ibecojoe oteervatole In the 
exercise of reasonable eupervlrton and eucb care la sujtervMon and In- 
Bi>ectlon Ih b:i be detei-oifned by th« Jury. 

A Terdlct must be baaed upon a reasonabte amount t£ compwaatton 
for pecunUiry loes aocordlns to prtvrM. 

Koit VI. Ashland 278. 

PARTNERSHIP. 

Riule 7 provides that In actions against corporations or partnendilps 
the ]>lalntl(t need not ipfl:tv« the Incorporation or pai tnershlp unless the 
defendant denies It 

Elm City Co. vs. Haupt 293. 

PRACTICE. 

Tbe right of the plaintiff lb as ajctlon of trespass to nUe the defend- 
ant to Hie a bill of parUcuIarB ot bis defense as provided by rule of 
court 147 is met taken away by the A«t of 1887, P. U 272. 

Ernst vs. Rslis tM. 

Where the testimony on the edbject of guarsntee Is aufflelent to sub- 
mit the case to Che Jiuy, the court wCll oot disturb the verdict. 

Flood vs. Ysa0sr 222. 

PUBLIC HIGHWAV. 

If a portion <*F the iwbltc Arwt is xt used tii« ipubdlc losei. no right 
in such street 

Persons occupyltw a public Mreet f cir any length of time acqirire no 
right thereto. 

No title can be acquired against the pubUc by user alone nor lost to 
ft by non-user. 

Buldlngs erected on public grounds or b^hways a^Quipe no right on' 
account of Olme or ezpendVUiif«eL A street can no intT<e be dbetracted 
partially than closed altogether. 

An Injunction will Dasue to prevent eno-oachment on a public h%h- 
way. 

New Phils, vs. Slattery 59. 

PUBLIC OFFICERS. 

The admlntstratkm of public affairs by mlnlstertel officers shall be 
performed by ocmpetent and expeiiencej peope w%ose tenure of office ■ 
depends upon faithful and inteJ-Eseut perfonmaruce of duty and not up- 
on the ezlKenclee of pollttca. 

An officer Is always entitled to the salary flied iby the legleature In 
the manner prescrfhed In the act letaUng to the same. 

Petition of John H. Fertig SS. 

RULE TO PLEAD. 

A rule to plead wUI be postDoned -wbMV more than one party claims 
a fund until it can be ascertained to -wticsn the mooey should be paid. 

McKeown vs. Gllbsrton School Olst 20. . 

SCHOOL CODE. 

The Act oir May 8, 1909, Hi requires a tax ooaiector to furnish a 
bond conditioned to well and truly pay cirw or aocounH tor according 
to law the whole amount ot tax charged assessed In the duplicates 
which shall be delivered to hhn. 

The Act of June 6, 1893, P. L,. 333 fixes the tM^ of the ColIeCor at 
three years. 

The Act cl June 25, 1885, P. L. 1S7 requireB the prooer authorities to 
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tesue tiie duplicate to tbe C<iIlie<;tor on or betore August 1 of each year. 

The Act (rf May 28, 1907, P. U 273 aboll»liee the office of t«i <»lte«.:r 
In tcitosfalpa of th« Dnt ciaae and dupllcatiea therein are delivered to 
the towD^iiip treasurer. 

The Act May 18, 1911, P. U 309, known &■ the Siclraol 0:de does 
not authoiQze a edbool board to declare vacant tbe ofBce tit tax ocllector 
but It oMy appoint a. collecbtr wben the ^eraon "who wob ^ected ooUee- 
tor reTUBes to quaUf? or ^iumlab a ibond. 

Gaffney va. Kear 342. 

SUPERVtSORS. 

Tbe Act of April 12, 1906, P. U 142 — ^Seo. 6 pmrldes «ucb coQU>enap 
tton Acr the treasui-er as the board of superrieora may preacrfbe, not 
exrceedlnc two per centum ot aJI 'moneya received and dlcburBed by 
taini, the t/wo per centum le to te palJd but once on HJl sunte reoedved 
and distributed. 

South Manhelm Twp. vs. Rlsbe 325. 

, The Act of April 12, 1905. P. U 142 aipipllee to all t>i:wnshlps In a covn- 
ty as second ^lasa lownsihlps wbiob bav« mot been eetablMied by pro- 
ceedings under the A«t of April 28, 1899, P. U 104 as of tbe Orst clasa 
and In counlEes where nC' first (Oass towjisblps have been esMblished 
tt MppUos to all towntbUM. 

Auditors cannot eurcbarge a supervisor for an uncollected surdbarge 
AgaimA Us predacessor. 

The secretarr to tbe board at aupervtsors oannot have a salary fixed 
and ordered paid after 'tlw wu' vices were rendered nor wltbout warrant 
of an AOt oF assembly. 

South Manhelm Twp. vs. Helm 32r). 

The Great Law of Decenolber 7. 16S2 provided for Ibe lappodntment ct 
three ovemeers, at least, ervery seventb Tooatti. The A-ct at 1T72 pno 
vMed tor the election of eupiM-vlsore and fixed their oonq>encatlion. 

The Act ot April 13, 1807, 4 Smith and Reed's iL^ws, 472, created the 
office of town clerk and provided his «Pici»etieatlon. 

Tbe Act of Janiury 10, 1S&2, P. I> 12 extended the provMoiw of tbe 
act of 1807 Do SohoiylkJll dounty. Tbe Act of April 15, 1834, P. L. 538 
made tbe town clerk, olei^ R? the eupervlson. Tbe Act of May 13, 
1909, P. U 143 a-boltrbed the office of town clei*. The Act of April 12 
1905, P. L. 142 saienided the Act of June 23, 1S97, P. Jj. 194; both acts 
1909, P. L. 142 amended the Act cf June 23, 1897, P. U 194; both acts 
provided for the election, of three supervkiara and their oisanlsatUHi 
Into a board, tbe cfflce of seopeUry ia new; the duUee ate not defined 
and a eatary Is not provWod, eicepMng siKlh es is fixed by tbe andHors. 
A public treasury 1b not to be drawn upon unless autbortaed by statute. 

South Manhelm Twp. va. Brenslngsr 332, 

SCHOOL DIRECTORS. 

The Act of May g, 1854, P. L. «19, sec 9, provides (br the reinbval 
of all mombers of a schocrf board V tbey naglect or refuse to perform 
their duties. 

The Court has no ipower to remC'Ve any director, but m&y remove the 
entire board. 

BIythe Twp. School Directors 29. 

SPECIFtC PERFORMANCE. 

Where one person gives another money to purcbase reaJ wtate tor 
total he may compel the buyer to convey to him who tumMied the 
money. 

'Aliea the defendant, during the trial, screes to ooavey to tbe pMn- 
tlD upon payment o< straav due him tor repslrs and Improvements he 
will not be pennltted to vlclate sut^ a^eement. 
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Croncberser va. Conrad IM. 

STATEMENT. 

A atiUemflDt ebould b« ■ufBcleDtly wtact «m Uiftt th« lnu« may be 
clear and free from doubt. 

Mayor va. P. A R. Ry. Co 48. 

STRIKING EMPLOYES. 

An tnJunctioD w:il be cranted to reatnln ctrifctng employee from in- 
tMlering with pereone wbo deolre to wrafc. 

Coomba Ctarmant Co. va. Morrla 1. 

STOCKHOLDERS. 

A atockhoMor may a«t tcr tflie corporatlori nban tli« oorporatloii ia 
unwJlllog or uaab)e to act and Uie offlcera refuse to act after demand 
uDon Outn. 

Olrard Tniat Co. va. Tranalt Co 23S. 

TAX SALES. 

Tbe Act of June 4, 1901, P. I^ 364 prOTlded a complete end exclualTe 
■yatem tor the fiUnc and collectioK uopald tarea and munldval «lslmB. 
OtMiDty TreaauTMv oumot collect unpaid taxea by aale ot lands. 

Smith va. Wlaat 120. 

TESTIMONY. 
Where the testimony la confliotiiig tbe Jury must detennlne the 



McGeehan va. Eaatarn Pa. Ry. Co 24. 

TOWNSHIP OFFICERS. 

Tvwsahlp offloers can eserdse cnly such ipowers ea are veated In 
them by law. 

Ganaamar va. Zlmmarman 196. 

UNDUE IMPLUENCE. 

To set aside a «i CI on tbe grounds of vndue Inftuenoe, where ttie tes- 
ta admitted or estaUMted, requfiras alexr and stroDg evMeoce. 
la admiMed or eataMtebed, requirea dear and abt-ss evidence. 

Undue tnOneooe wUdi will invalidate a wiHl, muat ibe sucb aa sublu- 
gal«e the Dilnd of the tectattor to the wlU at tbe person operating upon 
It and to establlab tbisv v^xi mu«t be made of some ftaud prsctloed, 
threats or mlscapresentatknis made, cotua undue flaltetr or soai« phys- 
ical or moral coercion flnaptDyed, sf.! tM to destroy free agency tai ttie 
testator, whtch Inferuicee must be prtned to bave (verated aa a pres- 
ent constraint at itbe very time at tbe making of the 'wlU. 

Steffragan'a Estata 22C. 

WATER COMPANIES. 

The Act of April 29, 1S74, P. L. 7o dees not require a formal petltton 
f<v approval of a bond to aecure dajnagee to a landowner, yet the better 
practice ia to preaent aucb petition aettdmg forth sulHclont 11;> gilve the 
court jtnisdictton. 

Oak Qrovs Water Co, va. Thompaon 1S3. 
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